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93. 
; RICHARDSON vs. TERREE. TERREL. 
A plaintiff ap- 


Aprreat from the court of the fifth district. aged: _= 
= oak ee . individuais for his 
Brownson, for the plaintiff. This is a suit brought prosecuting the 
appeal. It is not 
on a pote of hand, dated 3d June 1813, for $2833, necessary that he 
. should give his 
33, payable in January 1815, on which there ap-jown. 1 
e party w: 
pears endorsed May 28th 1814, $166, 66 2-3, leaw- puts interrogato-. 
: . «. ries is concluded 
ing a balance onthe note of $2666, 66 2-3, which: by the newer, 
° ® unless |s- 
sum together with ten per cent interest from. Ist proves it by two 


February 1815, is claimed by the plaintiff in his" 
petition. 

The defendant has in his defence filed two notes, 
one dated 4th June 1813, for $1787, 50 and the” 
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other without date for $160, both payable on dev © 
mand, making together the sum of $1946, 50. 1 
Supposing that compensation were to be allowed 
for $1947, 50 against the sum of $2666, 66 2-3, 
and that the same took effect on the Ist of February 
1815, it would leave a balance due by the plaintiff of ” 
$717, 16 2.3, exclusive of interest from that time. — 
Again, supposing the note of $160 should be 
considered as included in the one of $1787, 50, 
there would only remain that sum to be allowed in | 
compensation, which would leave a balance due — 
the plaintiff of $879, 16 2-3 exclusive of interest. 
The district judge has however given judgment ‘ 
for the sum only of $383, 48 exclusive of interest. 
From this decision both parties have appealed. - 
With respect to the note of $160, the plaintiff — 
contends that it has been included in the larger one, 
and was to be cancelled or givenup. The only evi- — 
dence of this is the oath of the plaintiff himself. He — 
Swears unequivocally to the fact. And what gives 
it some contenance is that the small note bears no 
date. It was taken it should seem in haste, asa 
loose memorandum, and from the confidential foot- 
ing upon which every thing seems to have been trans. © 
acted, between the parties, at the time, this note may J 
be supposed to have been given, it is easy to be- 
lieve that the plaintiff would acquiesce in a declaration 





_QF THE STATE OF LOUISIANA. g 


Jay his hands upon it, but that he would deliver it ey 
y ‘ RicHarpsoy 
“upor cancel it, whenever it was found. At any rate, <9 95.14 
the plaintiff has in substance stated this upon oath, St 1 
and at the hazard of a prosecution for perjury, if he 

has stated it falsely, and it seems to me that he is to 

be believed, unless the contrary be proved. It is 

hardly to be presumed, that a man would hazard 

the consequences of perjury, for the paltry sum of 

$160, or that he would think to originate and fa- 

bricate such a tale, without any foundation for it in 

truth. Civ. Code, 316, art. 263 &-2 Mart. Dig, 

160, section 9. f 

" But, to examine the pretentions of the defendant: 


’ by the defendant that he could not for the moment Wehcan ent 


it is said : 

‘1. That the plaintiff has engaged to cancel and 
give up the note, on which this suit is brought with- 
out demanding any thing upon it. 

2. That the defendant has contracted to pay in- 
terest upon the two notes filed, in the defence. from 
the date of the largest and that as the note, on which 
this suit is brought, did not fall due until the Ist of 
February 1815, compensation did. not. take effect 
until that time ; that then not only the defendant’s 
two notes are to be compensated, but also the in- 
termediate interest, which occurred upon them, from 
the date of the largest, up to the time of compensa- 
tion, : 
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I. As to the first point, I trust I need not detain the 
court long to shew the utter futility of the pre cl | 
tion. To prove the facts on which it depends, int 
terrogatories have been put to the plaintiff. : 
answer thus drawn from him gives an express and 
explicit negative to all the questions contained in thé 
interrogatories, and not only do not furnish evie 
dence for the defendant, but, must be taken as evis 
dence against him. Civ. Code, 316, art. 263 g 
2 Mart. Dig. 160, section 9. 7 

It is needless to enquire whether such a contract, 
as that alleged in the defence, which is in effect that 
the plaintiff should cancel and give up to the defen, 
dant the note on which this suit is brought, at a dis. 
count of twenty-five per cent, would be binding 
upon the parties, admitting it to have been fully 


proven. For it appears to me that there is no tittle 
of evidence to support such a contract, not the shas 
dow of a pretence for it. On looking into the let- 


ters, from the plaintiff to the defendant, such an idea 
receives no countenance. It will be sven that, as 
early as February, before this contemplated arranges : 
iment with A. Lewis at Nashville, the plaintiff com. 
imenced writing to the defendant, informing him of 
his necessities for money, that he must make a si. : 
crifice to obtainyit, and requesting the defendant to 
sell his own and the Thruston’s bonds for $145 

for cotion at $18 per hundred, thinking that be 
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gould re-sell the cotton for $11 or 12, for ready West’n District. 


cash, thus making a sacrifice of one third. . But, it 
Seems the exertions of Terrel to sell his own pa- 
per, if indeed he ever made any, proved fruitless. 
The bonds were not sold. In May following, Terrel 
proposed revisiting the states. It was thought that 
the note, on which this suit is brought might be 
negotiated to A. Lewis. Terrel undertakes to 
effect the negotiation and to facilitate the accom. 
plishment of this object ; Richardson authorizes him 
to sell the note at 25 per cent discount, which would 
give him $2000 to answer his necessities in the 
states. But, what does all this prove, but that the 
plaintiff was as ready to do a favour to the defendant, 
as it appears, he has been liberal in acknowleging 
favours received. His object was, not to give 
Terrel a speculation upon himself, but to raise for 
him, in an emergency, the money which he wanted 
at the price of almost any sacrifice. Had Terrel 
proposed to him, in direct terms, to annul the noté 
at 25 per cent discount, he would have said “if you 
are my friend, Terrel, you may. want this money, 
and I am willing to consent to any sacrifice to 


raise it for you, but you cannot wish to speculate 


upon me in my distress.” 

But, it seems that in September 1815, the plain- 
tiff writes to the defendant in the states, using the 
following expressions : “In your last letter you beg 


September, 1820. 
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West’n District. that I would not part with your first bond to me, #” 
September, 1820. 


ww si have it yet, and rest assured I will keep it until” 
RICHARDSON T deliver it to you, and with heartfelt sorrow it is 
Pease = T know, that you should have been paid what I owe | 
you Jong, long before your note became due to me.” | 
Now, if such stipulations and agreements, as thg : 
defendant alleges, had ever been entered into, is if | 
probable that the defendant would be found begging 
that the plaintiff would not part with his bond % 
Would he not have claimed it as a matter of right? 
And because the plaintiff engaged not to part with § 
it, but deliver it himself to the defendant, does it | 
follow that the defendant intended to give up any j 
of his rights up on it? That he intended no such’ 
thing appears clearly from the plaintiff’s subsequent, 
Ietter to Brent, dated a few days later, in which | 
he says ‘‘Terrel’s first bond I shall hold for him, as_ 
I owe him nearly the amount of it.” This expres- 
sion more explicitly declares the intentions of the — 
plaintiff. They were to keep the note for the de- — 
fendant, it is true, and as it was comparatively speak-. 


go = CO &§ SBS ss 2 & & & 


ing nearly paid by the note due from the plaintiff | 
to him, the plantiff was willing to wait until some — 
convenient opportunity would enable them to ex- 

change notes, and then to receive the balance due 

from Terrel. The defendant felt the advantage of © 
having the note lie in the plaintiff’s hands. He © 
knew well, from the strict intimacy that existed, 


— | ~~ tel oe oo 


OF THE STATE OF LOUISIANA. 7 


that the plaintiff would not be urgent in forcing im. West’n District. 
September, 1820 


mediate payment; that time would be given to suit owes 
his convenience. Accordingly we see that the plain. R*°#A®?sow 
tiff rests quietly, without demanding the balance due Tsnake- 
him until the spring of 1818, and then for the first 
time learns the pretentions of the defendant that the 
note was settled. 
I need not urge to the court that the defence set 
up supposes a donation ; that a donation in the civil 
law is never presumed, but must be proved, and 
be executed by authentic act; that receiving it as 
acontract, it is a shaving one, and therefore would 
be illegal and void. All this becomes wholly un- 


necessary, because there is not, it appears to me, a 
tittle of evidence from which to presume the exist- 
ence of such a contract, much less to prove it, and 
because it is absolutely disproven by the plaintiff ’s 
answers to the interrogaties. 


II. As to the second point, I will not say what the 
plaintiff might have consented to, had the defendant 
been disposed to settle this business amicably. 
But, as he has thought proper to dispute every 
thing, as he has denied that any thing was due, and 
put the plaintiff upon his legal rights, the rules of 
law must decide the controversy. If in law he has 
atight to demand the interest claimed, then surely, 
I shall not be dissatisfied, if the court awards it to 
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him. But, as I am not instructed to consent to it, 
under existing circumstances, the court will excusg | 
me if I take a little time to show why I think he hag_ 
not a legal right to demand it. a 

The defendant alleges that “the plaintiff owed hin, 
a large sunt of money for cash lent and other ser, 
vices and favours rendered by the respondent to hin 
to the full amount of $1947, 50 with ten per cent 
interest from the 4th of June 1813, until paid ag 
will appear by the notes, and accounts, filed wif 
this petition and made a part thereof.” 

The evidence, however, on which rests the claig 
for interest is contained not in the notes themselve: 


because they do not legally draw interest, but, og 
an expression in one of the plaintiff’s letters which 


amounts, says the defendant, to a subsequent pro 
mise to pay interest. Before I examine the expres 
sion alluded to, I may justly be permitted to conr 
plain, that the defendant has never given the plaintiff 
any legal notice by the pleadings that he intended ta 
rely upon a subsequent promise. He has said th 

this promise appeared from the notes, and accounty 
filed with the petition, but not a word about th 
interest being due by virtue of a subsequent pro 
mise. The plaintiff may therefore with justice com™ 
plain of surprise, when letters not filed with the ans. 
wer are produced to support such an allegation, Hé 
can hardly be supposed to be prepared to contro! 
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yert by proof of the fact ofa subsequent promise when West’n District. 


he had no notice that such a thing would be pre- 
tended, until the very moment of wWiai: nay, when 
he was led to suppose that such a thing wouid not 
Be pretented, by having his attention called to the 
notes and documents filed in the suit, as the evi- 
dence upon which the claim of interest was iounded. 
And it seems to me that it would be a reai hardship 
for the court to receive these letters, as evidence of 
a fact, which is totally out of the pleadings, and con- 
cerning which one of the parties has consequently 
never had any Opportunity to produce evidence. 
But, let us examine this evidence partial as it is, 
and see whether it makes out the claim. 

“In making this trade and getting money, I shall 
directly pay you what I owe you, with good inte- 
rest.” 

Does this amount to a contract? I think it does 
not.. The first objection I make to it, asa contract, 
is that it is not a promise, made with the intention 
of obligating the party promising, which is essential 
to a contract. A contract is defiucd to be ‘une 
“convention par laquelle les deux parties récipro. 
‘* quement, ou seuiement l’une des deux, prometteut 
“et s’engagent envers autre 2 lui donner quelque 


‘“‘ chose. J’ai dit promettent et s’engagent, car il n’y 


“‘ a que les promesses que nous faisons avec linten- _ 


* tion de nous engager, et d’accorder_a celui 4 qui 
VOL. IX. 2 


September, 1820. 
aad 
RicHarDsoN 
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‘* nous les faisons, le droit de nous contraindre a leg 
*‘ accomplir, qui forment un contrat et une conven. 
** tion. Il y ad’autres promesses, que nous faisons de 
* bonne foi et avec la volonté actuelle de les accom. 
*‘ plir, mais sans une intention d’accorder 4 celui # 
** qui nous les faisons le droit de nous y contraindre; 
“* ce qui arrive lorsque celui qui promet, déclare en 
“ méme tems, qu’il n’entend pas néanmoins s’ens, 
*‘ pager ou lorsque cela résulte des circonstances ou 
*¢ des qualités de celui qui promet, et de celui 4 qui 
‘la promesse est faite.’ Again, ‘‘ces promesses 
<« (the kind last mentioned) produisent bien une obli- 
“* gation imparfaite de les accomplir, pourvu qu’il ne 
** soit survenu aucune cause, laquelle, si elle eut été 
“< prévue, eut empéché de faire la promesse, mais elles 
“ne forment pas d’engagement, ni par conséquent 
“de contrat.” Pothier on obligations, 1, c. 1, 
sec. 1, art. 1, $1. 

So, in the Spanish law, a contract is defined to be, — 
“ otorgamiento que fazcn los omes unos con otros, 
“‘ por palabras, econ entencion de obligarse, acci- 
“« niendose sobre alguna cosa certa, que deven dar 
“ o fazer, unas a otras.” 5 Partida, tit. 11, 1. 1. 

From these authorities, it will be seen that the in- 
tention of the party to obligate himself legally is 
essential to the contract, that, without such intention, 
the obligation is an imperfect one, and does not a. 
mount to a contract. In the present case, I think, 
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that such intention was clearly wanting ; that it may West’n District. 






es : September, 1820, 
. fairly be inferred from the circumstances, from the § ~~ 

om ’ 3 RicHARDsOX 
1 whole tenor of the letter, and from the expressions vs 

© TERREL. 


themselves, that the plaintiff never intended to give 
the defendant a /ega/ right to demand this interest ; 
but that he rather meant to assure the defendant that 
an act of generosity was designed him, if the trade 







could be effected. The form of the expression 
shews this.. The plaintiff does not say I will pay 
you with good interest, but ‘on making the trade 







and getting money, I shall pay you with good inte. 
§ $ L pay jy $ 






rest.” It is rather an intimation of generosity intended 






than a contract. 






Besides, was nothing necessary on the part of the 






defendant to perfect this contract, supposing it to 






be one? When a.consideration is given for a pro- 






mise, the consent of both parties is clearly necessary 3 






of one party on account of the promise and of the 






other party on account of the consideration, and 






when no consideration is given, when the contract 
is one of beneficence, and purely gratuitous, then 







the express consent of the donor is made necessary 
by our Civil Code, 220, art. 54. If, therefore, it is 
any thing more than an imperfect engagement, of 
\ 







which I have before spoken, it must be considered 
asa contract in which there was some thing given or 







to be given, for some thing received or to be re- 
ceived. Admitting then, for argument sake that 
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the expression amounts to a contract, is it any thing 


more than a conditional one, to pay interest on the’ 


happening of certain events? What is the consi- 
deration for this promise ? Had it no consideration ? 
It is perhaps void then, on that account. If there 
was a consideration, it must have been the effecting 
of the trade, which the plaintiff seems to have had 
so muchat heart. Indeed, the very language is that 
of a conditional promise. ‘In making the trade 
and getting money, 1 shall directly pay you with 
good interest.” Does he promise to pay interest — 
unless the trade is made? Is not the making of the — 
trade in the very language here used a condition 
precedent, to the performance of what is promised? 
How then can it be contended that the plaintiff is 
liable upon this promise, when that condition never 
was accomplished, when the trade never was effected. 
nor the money obtained? By what law, is this con- 
dition to be dispensed with altogether in this con- 
tract, and the promise to be converted into an ab- 
solute unconditional promise to pay interest. And 
that too atten per cent. Because the expression is 
“good interest.” The very vagueness of the ex- 
pression shews that the plaintiff had not a contract 
in view. When men enter into contracts, they obli- 
gate themselves to some thing more definite and 
precise, than what is contained in this loose expres. 


sion to pay, “good interest.” What is good iny 
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in ? has said five per cent is West’n District. 
5 terest? The law P goad legal ae 
the interest; that six per cent is good bank interest, wwe 









Sle and that ten per cent is not good: merely, but the B*°*4""s°* 
n? best conventional interest. The court has a difi. 7"**** 
se cult task indeed to fix the precise meaning of the 

ng adjective good, as it relates to the per cent of in- 

ad terest. If we follow the rules of comparison which 

lat govern our language, it must mean the lowest in- 

de terest. There five per cent is good interest as ese 

th tablished by law, six per cent is better and ten per 






cent is the best. But all these difficulties are avoided 
by giving to the expression the meaning which the 






writer evidently intended, not a contract which might 






be enforced in a court of justice, but a general and 






loose assurance, that the piaintiff designed the de- 
fendant an act of generosity, if the latter would 







enable him to exercise it, by effecting the proposed. 






trade ; a sort of imperfect engagement which the 






law calls a pollicitation. Pothier on obligations, 1, 
e. 1, sec. 1, art. 1, § 1&2. 













Brent, for the defendant. 
is resisted on two grounds : 
1. That the defendant has satisfied the sum claim- 
ed, by an agreement made between the petitioner and 
himself, in 1814. 
2. That, if the said sum was not entirely satisfied 
by said agreement, he is only indebted to the peti- 


The plaintiff ’s claims. 


we 
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West’n District tioner in the sum of $383, 43 with ten per cent ing | 
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terest from 1st of February 1815; it being the bal- 
ance due on said note, after deducting $1947, 50 
due to the defendant by the petitioner, with ten per 
cent interest from the 4th of June 1814 until the Ist 
of February 1815, when compensation took place, 
and the interest on $166, 66 paid to the petitioner on 
the 28th of May 1814. 

- The court below was of opinion that the defen. 
dant could not succeed upon the first ground, but 
that he could upon the second, and gave judgment. 
accordingly, in favour of the petitioner, for the said 
sum of 383 dollars 43, with interest as before statsd. 

The petitioner’s counsel has stated that from this — 
judgment oth the petitioner and defendant have ap- 
pealed. I beg leave in part to correct this statement 
in the extent it is made. It is true that the defendant 
did file his petition of appeal, but. being anxious to 
put an end to litigation, he abandoned the appeal and 
has not thought it proper to take it up, for this ap-. 
peal does not come up, at the instance of the defen- © 
dant, but is brought here by the petitioner. The | 
defendant denies that ever he brought up the appeal: 
it was done alone by the petitioner. 

Before I proceed to argue this cause, I must pray ~ 
the court that the appeal be dismissed, because it | 
has not be regularly taken. The law requires, that 
the party praying the appeal, should give good and 
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sufficient security, and that the judge granting the 
appeal should take the security. 1 Mart. Dig. 438. 


1. The party (petitioner) has given no security. 
2. The security was not taken by the judge. 


I. The persons, who have signed the bond filed, 
are as good as could be required, but the party taking 
the appeal did not, in the words of the statute, give 
them as security. Inorder to be a second or secu- 
rity, there must be a first or a principal. - In this 
case the bond is not signed by the appellant, nor is 
he a party to it; of course, the persons who signed it 
cannot be considered as Ais sureties, but as princi- 
pals themselves. Why does the law require that the 
party should have security ? The answer is direct, 
that he may be indemnified, and if injured have his 
recourse against the party, and his security. But I 
will ask the learned counsel for the petitioner, in 
what manner a suit could be brought against an ap- 
pellant and persons signing a bond similar to the one 
filed in this case ; the appellant could not be sued 
upon that writing, because he is no party to it, and if 


15. 


West’n District. 
September, 1820: 
1 aad 
RicHarpsor 
vs 
TERRELL? 


redress be had at all, against these persons, how ° 


could it be obtained ? 

But, put reason out of the question, the’ law ex- 
pressly declares that ‘the party must subscribe the 
appeal bond with his securities ;” for, says the sta- 
tute, if the appeal be not regularly taken, ‘the bond, 
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West’n District. by him and his securities subscribed, may be de. | 


September, 1820. 
ad 


RicHarpson 
vs. 
TERREL- 


livered to the opposite party to be put in suit,” 
V Mart. Dig. 440, 5; TX, about ten lines from bot.' 
tom and to bottom of the page, and in same book 
432, 1, XIX. The very form of the bond is given, 

Was such bond given? It was not. I challenge 
the opposite party to shew it. The only instrument 
of writing, purporting 0 be a bond, is one not signed — 
or subscribed by the appellant, but only by John 
Brownson and: John Muggat, not as securities to 
the appellant, but only as principals, obliging them-— 
selves to pay 250 dollars to the defendant, if Sam,” 
Richardson does not succeed in an appeal. See bond, ~ 
which ought to be in record. 3 

If such bond is not admitted, or if it does not ; 
appear in the record, and only the clerk’s state-_ 
ment of security being given, a “dimunition of the - 
record is suggested,” and it is hoped that the court — 
will order the record to be completed by the clerk. 
of the court below. | 

If then the appellant Aas not given security as 3 
required by law, the appeal must be dismissed upon ; 
this ground. 


II. The expressions of the statute allowing, ap- "4 


peals, are “and every judge allowing an appeal, — 
shall take a good and sufficient security.” 1 Mart. — 
Dig. 438, j 
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Kt is made the duty of the judge to take the se- West’n ise: 


curity. No other person can do it. As well might ow 
it be contended that the judge could authorise the ia Per 
clerk or any other person to give judgment. ‘The Tet, 
law declares that the judges shall give judgment, 

and can they. authorize another person to doit? If 

so, the law declares that the judges shail take. the 

security, and they cannot authorize another person 

to take it. It isthe duty of the judge alone to ap- 

prove the goodness and sufficiency of the security. 
It has not been done in this case—Sce the petition 

of appeal. ‘The order of the judge is that the pe- 

titioner do give security ina certain sum: it does 

not appear that the.security was ever taken by him, 

The law contemplates. clearly that the security 

should be taken. by the judge, and for that purpose 

requires that the bond with security should be pre- 

sented with the petition of appeal—Why? That 

the judge may approve the security. Theact, re- 

gulating the mode of taking an appeal, leaves the 

form of proceeding, the same as it was formerly, to 

the late superior court—and the law declares the 

form of taking an appeal to that court, to be “that the 

party applying for anspppeal, shail file his petition of. 

appeal, together with one sufficient security.” 1 Mar. 

tin Dig. 430. The reason of it is that the judge may 

approve, as I have said before. 


vol. IX, 3 
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But, should the court be of opinion, that the | 
"appeal is regularly before them : 


In support of my fitst ground of defence, I will 
observe that the amount for which this suit is brought 
is for 2666 dollars 66 2-3 cents, not due until 1s 
February 1815. 

It appears by the notes of hand of the petitioner 
filed in the record that as far back as 4th of Jung 
1813, the petitioner owed the defendant a large sunt 
of money to the amount of 1947 dollars 50: cents, 
which was for money lent as will appear by the 
acknowledgment of the petitioner in his letters to 
the defendant. In the petitioner’s letter dated Ist of 
February 1814, he says: ‘I now write you'to do 
what I have very frequently done, which is to ask 
favour,” and in the same letter, after asking the fe 
vour spoken of, he says he wishes’to succeed in th 
trade he asks the defendant to make for him, that he 
might pay the defendant. His words ate: “thea 
immediately I- will pay you.” He also speaks rf 
peatedly of the many favours done him by the de: 
fendant and says they will never be forgotten. Tt 
another part of the same letter, after cotfiplaining ‘dl 
his difficulties, the petitioner acknowledges the use” 
he always had of the defendant’s money and regréti” 
since he had moved toa distance from the defendant; 
the want of his fatherly purse. His words are; “1 
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have but very little money to spare ih travelling in West’a' Diswiet. 


these days, I assure you, since I have lost your more 
than fatherly purse to me.” Thereby clearly ad- 
mitting that the money he owed the defendant, was 
for cash advanced to him in 1813, before he left: the 
defendant, whose fiberahty, in supplying his wants, 
even surpassed, the feelings of a father. 

In another letter of the petitioner, dated March 19th 
1814, he repeats the same acknowledgments of fa- 
vour, and says if the defendant could succeed ia 
making a sale of some property for him, he would 
be enabled to pay him, and that the defendant 
“should to the end of his days have his gratitude 
for his godness to him,” 

In another letter dated’ 27th September 1815, the 
petitioner writes to the defendant and says: “In 
your last letter, you beg I will not part with your 
first bond to me, I have it yet and rest assured, I 
will keep it, until I deliver it to you, and with hearts 
felt sorrow it ‘is, I know, that you should have been 
paid: what I owe you long long before your note be+ 


came due to me.”’ 
I also refer the court to the instrument of writing 


given by the petitioner, upon the 27th May 1814, 
to the defendant, which authorizes the defendant.to 
sell the note, upon which this suit is brought, for 


. about 2000 dollars, or at a discount of 25 per cent, 


which is nearly the same thing. For the amount 
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to it, was 2666 dollars 66 2-3, and the discount of 
25 per cent, would reduce it to the same thing, and * 
in the petitioner’s letter of 17th May 1814, to Alex- 
ander Lewis of Nashville Tennessee, he ‘‘prays the 
said Lewis to pay 2000 dollars” to the defendant. 
From this statement of the evidence, the court | 
must be satisfied. that the petitioner and the defen- 
dant did make the agreement stated and that the full 
amount due upon said note, was considered by 
them both as settled. They will observe that the 
amount due to the defendant, for money lent to the 
petitioner from June 1813, under circumstances as 
detailed in the letters; was nearly 2000 dollars or at — 
least the petitioner so considered it, as he authorized 
the defendant to sell the note to raise that sum, at a 
discount of 25 per cent, and also requested Lewis 
to pay that sum to the defendant—nor was it more 
than justice in the petitioner. The money “had 
been due to the defendant for a long time,” and the 
note of the defendant would not become due “‘at the 
time for almost a year,” and the presumed exchange 
which the defendant states was agreed to, if the. 
money was received at Nashville, was not more than 
equal, allowing the defendant interest on his money 
due by the petitioner “from June 1813 to February 
1815,” when the defendant’s note became due—be- 
sides which the defendant is a man engaged in com; 
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‘merce, and his money would have been more to ye District. 


him, than the difference, between the two notes. 


' This the petition shews, -and, in offering the note to 
him due sometime since for what was then due,-he 
only did ‘what an honest man would haye done, 
alive to the former favours, rendered by a friend. 

That such an arrangement was miade, is clear from 
the petitioner’s letter of 27th September 1815, where- 
in he expressly promises “to keep the note until 
he delivers it into the hands of the defendant,” 
and expresses “heartfelt sorrow that the defendant had 
not been paid what he owed him long long before 
the note became due.” If the petitioner had not 
considered the note as settled in the way contended 
for by the defendant, he would not have promised 
to keep and deliver the note into the hands of the 
defendant. His expressions would have been dif- 
ferent, such as, I will keep your first note and ‘‘de- 
liver into your hands alone,” when the dalance és 

paid. But why keep this first note alone, if it was 
not paid? Why not trade it, as well as the other 
notes traded to Hall, as stated in the last mentioned 
letter of the petitioner ? Why this great attachment 
to this note ? The reason is obvious. The defendant 

did not get the money in Nashville, and as agreed 
between him and the petitioner, he wrote to the pe- 
titioner that he would take his first note in payment 
of what the petitioner owed him and requested the 


» 1820, 
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i. me - petitioner to keep it for him, and not to pass it to © 
any other person, which the petitioner promised to do — 


gg 


aeeanee in his last mentioned letter of the 27th September ” 


Teends. 


1815, as inrecord. If such was not the fact, why 
are not the defendant’s letter produced ? No doubt, 
but the nature of this transaction would be dis 
closed, and the very keeping of them back, shews 
that the agreement was as contended for by the de. 


fendant. ‘And as the petitioner had notice by de. 


fendant’s answer that his (petitioner’s) letter would 
be produced on the trial, he ought to produce de: 


fendants.”” But, says the petitioner’s counsel, if 


such arrangement had been made between the pe- 
titioner and defendant, why did the defendant re. 
quest the petitioner not to pass his first note, which 


is the one on which this suit is brought ? The ans. 


wer is easy. The agreement between the petitioner 
and defendant was conditional, as will be presumed 
from what I have shewn before, and was only to 
take effect, if the money was not received at Nash. 
ville, and the defendant had, of course, to write back 
to the petitioner, to inform him that the money was 
not received, and to request him not to pass his 


note as he would take it himself according to agree- | 


ment, it being the best he coulddo. For, if he had | 
not preferred the money to the exchange, he would — 


have taken the note in Mississippi and not gone on 


to Nashville to try and get the same money for his 7 


a 
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and injury to him to take the note in lieu thereof: 
Besides which, the petitioner at that time owed him 
more than 2000 dollars, for his two notes, amounting 
to 1947 dollars 50 cents, and he was entitled by the 
written promise of the petitioner, contained’ in his 
letter dated 19th March 1815, to allow good interest 
on the same. ; 

Another reason can be given. why the defendant 
wrote to the petitioner not to pass his first note. 
The defendarit had reasons to fear that the petitioner 
would do it, inasmuch as he had already done it 
without givitig any credit upon it for what he justly 
owed him, and notwithstanding the agreement they 
had made, a8 will appear by the court. referring ta 
said note, in the record, upon the back of-which are 
two assignments at different times, to.different per- 
sons of the said note, which the petitioner made and 
afterwards it appears took the note back. © This 
certainly was enough, if no other reason existed, for 
the defendant to make the- request. 

The transcript of the record is filed i in this court, 
and I have never seen it, and this argument is made 
from the original paper, if the cletk has omitted the 
two crossed assignments upon the back of this note, 
and the fact is denied by the petitioner, ‘‘a dimunition 
ef the record is suggested,”’ and I hope this court 
will apply the remedy. 


note. But, tioney was his object+~and it was a loss West’n District. 
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West’n District. ous , 
Gopcmber, 1820. The petitioner contends that the existence of 


such an agreement is contradicted by /Ais-answer to 
the interrogatories proposed by the defendant, and- 
his counsel has cited authorities to show that the. 
answer as made by him, must be taken as evidence. 
in his favour. I admit the general principle. But then. 
these answers may be disproved by other testimony ; 
by literal proof; here the writings, letters and co- 
pies disprove. Civ. Code, 316, art. 263, 2 Aart. 
Dig. 60, n. 9. 

But, perhaps the counsel for the petitioner: may 
contend that the literal testimony, in this case, is not. 
positive—but, I think, itis as positive as the nature. 
of this case attended with all its circumstances could. 
admit of, Besides which, presumptive and circum- 
stantial evidence must be taken where there is no 
positive, and often is stronger than the positive tes- 
timony. ‘The present, I think, is a case of the kind, 
In criminal cases, such is the doctrine and how much 
stronger ought it to be here. Philips’ Ev. 110, 124, 
Index 14, 1 East. 223, 2 M’ Nally E. 575 to 580, 


II. By referring to the record, it will be seen that 
the defendant held notes of the petitioner, to the a- 
mount of 1947 dollars 50 cents ; one of the notes is 
dated 4th June 1813, and the other without date is 
for only 160 dollars, The petitioner acknowleges 
his signature to both of these notes, but, says the 
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‘small one of 160 dollars, without date; is included West’n ‘District! 
September, 1820 


in the large one of the 4th June 1813. The con- 
trary is proved, by the lettersand documents before 
referred to. In the writing to the defendant of the 
17th May 1814, the petitioner authorises Terrel the 
defendant, to sell his first note of 2666 dollars 66 2-3 
cents, fora discount of 25 per cent—and in his let- 


' ter of same date to Lewis of Nashville, he requests 


him if possible, to let Terrel the defendant, have 


two thousand dollars. If the little note of 160 dol- 


lars had been paid, why would the petitioner have 


| “impliedly acknowleged in these two writings,” 


that he owed Terrel about the sum due upon the 
two notes, and have given an order for it. It cer- 
tainly would not—and the small note is as justly 
due as the large one—and Richardson the petitioner, 
in his letters, states that he had borrowed money from 
Terrel oftener than once—then taking it for granted 
that the sum of 1947 dollars 50 cents amount of 
both notes, was due to the defendant—I wiil next 
shew that the petitioner assumed to pay interest on 
it and at the rates of ten per cent. 

But, before I notice this, I will make one obser- 
vation, as to the date of the note of 160 dollars. The 
court must be presume that it was of an. older date 


than: 17th May 1814, when the petitioner acknow-— 


leges he owed the defendant about the sum claimed 


VOL. Ix, : 4 
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West'n District. by him in his order on Lewis at Nashville, and fur. 
September 1820 


"ther, the court will presume that it was given before 


Ricuaeeso™ Richardson left the Attakapas, and whilst Terrel’s 


“fatherly purse was offered to him,”’ as the petitioner 
calls it, and from his letter of lst February 1814, it 
is proved that the petitioner left the Attakapas pre. 
vious to 1814, and during some time in 1813—so 
that the note, it is reasonable to suppose, was given 
about the same time that the large one was, which 
was in June 1813—and the petitioner states in his 
answer to the interrogatories, ‘‘that it was given be- 
fore that time’*—so that it fixes the time for both 
notes, to at least the 4th June 1813, from which 
time the defendant claims ten per cent interest, upon — 
the sum due him—and to support this claim offers, 
in evidence, the petitioner’s letter of the 19th March 
1814, in which he says when he disposes of cer- 
tain property or notes therein mentioned “I shall 
directly pay you what I owe you with good interest 
and you shall to the end of my days have my most: | 
earnest and best wishes for your great goodness to 
me.”’ Here is a positive and written assumption to 
pay interest, good interest. From when? Why, most ° 
certainly from the time the money was due on 4th 
June 1814. For, when a man says I will pay youa 
certain sum of money without interest, he certainly 
means with interest from the day due, and such was 
the intention of the petitioner, to be gathered from all. 
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” : inti West’n Distriot. 
his letters; for he often expresses his regret that he phowletngg 


had not the money to pay the defendant. 

But, says the petitioner’s counsel, the expression 
good interest only means five per -cent. 1 differ 
in opinion with him, and in order to ascertain what 
the petitioner meant by good interest, we have only 
to refer to Ais letters, and to common parlance— 
when aman says lend me some money and I will 
pay you good interest, or when a debtor says in- 
dulge me fora year and I will pay you good inte. 
rest, or when a person says to his friend who has 
advanced him money in his difficulties and is un. 
able to return it when called for, as soon as I can 
command money, you shall be immediately pard 
with good interest and my gratitude for your fre- 
quent favours, most certainly such man, such per- 
sons mean*not the Jowest interest the law gives, 
but intend to act justly, liberally and to give an 
interest that would be. an inducement, or at least 
an indemnification for the favour or the delay —that 
such were the intentions of the petitioner is clear 
from the manner in which he expressed himself, 
and after the many favours he had received from 
the defendant, I think he asks for this forced con- 
struction upon what is called good interest, with a 
very ill grace. The interest given for money lent 
in this state is never less than ten per cent. 

It is clear then that the petitioner owed the de. 
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‘West'n Disttict fendant 1947 dollars 50 cents, with ten per cent its JP 
September, 1820. 


ww - terest from the 4th June 1813, until 1st February : 
a 1815, when the defendant’s note for a larger sum 
TREEEL. became due, and that according to the laws of ‘this . 
country a compensation took place to the amount 

of the principal and interest due to the said Ist Fe 

bruary 1815. Civ. Code, 298, tit. Compensation. : 

Upon the Ist February, the principal due to the 

defendant was 1947 dollars 50 cents and the ten per 

cent interest on that sum from 4th June 1813, @. 

mounted to the sum of 2283 dollars 18 2-3 cents, 

including ten per cent interest upon the sum of 

166 dollars 66 2-3 cents, advanced by the defendant 

on the note, upon the 28th May 1714, as will ap. 

pen by a reference to said note—the said sum being 

‘credited thereon by the petitioner—and which said 

sum. being justly due to the deféndant upon that 

day, from the petitioner, was deducted. from the 

“sum of 2666 dollars 66 2-3 cents, claimed by the 
petitioner and judgment was given for the sum of 

383 dollars 48 cents, the balance due to the peti- 


tioner, with ten per cent interest from Ist February 

1815, until paid. j 
The judge, in giving judgment for this sum, was 

governed by commercial-and legal calculations, made 


in all such cases—he first calculated the interest up- 
on the 166 dollars 62 2-3 cents, advanced by the § 
defendant upon the 28th May 1814, as receipted on — 
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gaid:note by the petitioner, and then the interest due = Dat. 
ary | ~ upon the two notes of the petitioner from 4thJune www 
um 1813 to Ist February 1815, and adding all together Resmannaye 





vs. 
TeRrrel. 





struck the balance due to the petitioner for which 
judgment was given—this, certainly, was fair, just 
and legial—nor ought the petitioner to complain.of 
it. 






The petitioner contends that the judgment ought 





per to be for a greater sum—and that the defendant is 
2b only entitled to a deduction of 1787 dollars 50 cents, 






the amount of the one note, and that without inte- 
rest—after having read the petitioner’s letters, the 
court must be satisfied that the petitioner does not 
act justly by: the defendant, after acknowleging his 
frequent favours, loans, &c., he wishes to put him 
of without even allowing interest. If any thing 
‘could prejudice so enlightened and impartial court, 











as the present, surely such an ungenerous attempt 
would have its weight. ButI turn from it, and will 







shew, from written acknowlegements of the peti- 
tioner, that this never was understood by him, and 
that until this suit was brought, he never conceived 
that the defendant owed him as much money as he 
now aks for, but on the contrary, long after the 
note was due on 16th October 1815, he wrote to 
Brent, who signed the note with the defendant in the 
following words: ‘Terrel’s (defendant) first bond I 
shall hold for him as” “J owe hyn nearly the a- 
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West’ District. mount of 1t.”? Hereare the declarations and a 
September, 1820 of — 
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als of the petitioner, after the note had been long 


be esd due, when no suit appeared to be contemplated that ) 


Trent. 


the defendant had ready paid the note that the “De. 3 
titioner himself nearly owed him’? the. amount of te 
the note which is 2666-dollars 66 2-3 cents. After J | 
this, how can the petitioner with any face, contend 
that there is a Jarge amount due to him, according to 
his. argument, with the interest due on his note of 
upwards of 1000 dollars, at the least 717 dollars 16 
2-3 cents without ten per cent interest from Ist Fe. 
bruary 1315? If this sum with ten per cent inte- 
rest had been due, would the petitioner have written _ 
upon 16th October 1815, that there was but a small 
balance due, that the ‘amount of the note was near, 
ly paid to him,” as he “owed the defendant nearly 
thatsum?”? Most certainly not, and this avowal of 
the petitioner, in the letter of 16th October 1815, 
shews that he considered the balance due but “a trift 
fling, not morethan the judgment rendered,’ if as 
much. 

This avowal of the petitioner clearly shows that 
the small note of 160 dollars never was included m 
the large one, and when united with the order of 
2000 dollars on Lewis and other circumstances, _ 
must set aside the answer of the petitioner as to this — 
fact. 





J deem it unnecessary to answer the various points 
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embraced in the argument of the counsel for the pe- West’n ae 


titioner—TI have answered only such as I deem:-con- 
nected with the question before the court. His ar- 


| guments and authorities as to donations have no re- 


lation to the present facts in issue—as to the com- 
plaint of surprise by the introduction of the letters— 
he had notice of the letters, for they ‘‘are referred in 
the defendant’s answer’’ with which they were filed, 
as evidence, upon which the defendant relied—even 
if they were properly received, and good evidence. 
Ifthey were not, “the petitioner ought to have ex- 
cepted upon the trial.” It is now too late. He him- 
self has attempted to use them as evidence against 
the defendant. 


Martin, J. delivered the opinion of the court. 
This action is brought on a promissory note of the 
defendant for 2833 dollars 33 cents, dated June 3, 
1813 and payable in July 1815. He pleaded the 
general issue, and further, that he had long satisfied 
the plaintiff, for the said note—that, long before its 
execution, the plaintiff owed him 1947 dollars 50 
cents, with ten per cent interest from the 4th June 
1813, for cash lent and services and favours rendered : 
referring to two notes of the plaintiff of that date, 
one for 1787 dollars 50 cents payable on demand, 
the other for 160 dollars payable on demand, with- 


out a date, and written with a pencil, and the plain- 
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Werte Divtriot.. tiff agreed with him that if the said sum could hot 


September, 
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be procured from A. Lewis of Nashville, the note, 
on which the present suit is brought, would be con- 
sidered as paid and satisfied, and the plaintiff gayg 
him a power to sell said note—which not 3 being 
able to effect, he wrote he took said note for himself 
and wrote to the plaintiff to keep it for him. | 

The notes are annexed to the answer and the plain 
tiff was called upon to answer on oath. 

1. Whether they were notin his hand writing a 
subscribed by him ? 

2. Whether he did not agree with the defendant 
that, if he could not sell the note sued upon for the 
sum mentioned in the power, or if the money could 
not be obtained from A. Lewis, the note would b& 
considered as satisfied and he would keep the sum 
for the defendant and whether he did not offer 
the defendant to exchange the note sued upon fo 
what the plaintiff owed him ? 

3. Whether, when he gave power to the de 
fendant to sell the note, he did not consider that the 
latter might, if he thought proper, take the said nott 
for himself, and consider himself the purchaser and 
owner of it, on the terms at which he was em 
powered to sell it: and whether the defendant did 
not write him, that he had been unable to sell the 
note and desired that he might keep it for him ?. 

The power alluded to, ig the answer and intety 
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| Sap . West’n' District. 
rogatories is annexed thereto. By it, the defendant apendaeaee. 


is authorized to sell his bond, payable to the plaine wow 
tiff, in June 1815, for 2000 dollars and upwards, at ee 
25 per cent discount per annum, and the plaintiff a 
promises to furnish the bond, on application after 
the sale. 
In answer to the interrogatories, the plaintiff 
says that he presumes the notes and power, ang 
nexed to the answer, are in his own hand writing 
and subscribed by him: as he gave two notes for 
the sums mentioned in those referred to: the small 
one having been included in the other, and to be 
given up on demand or cancelled ? 5b: 
~ The second interrogatory was answered in the ne- 
gative ; the plaintiff adding that the object of offer- 
ing the note for discount, was. to pay the note of 
1787 dollars 50 cents, and the balance was to be 
received by the plaintiff from the defendants on de- 
mand. It was understood the plaintiff was not to 
part with the defendant’s note, but,to collect it 
from him. 
The first part of the third interrogatory was ans- 
wered in the negative ; as to the second, the plaintiff 
declared that the defendant wrote to him from 
Nashville, June 14, 1814, that the money was not 
procured and requested him by letter from Bruns- 
wick, December 13, 1814, to retain the note in his 


hands: which two letters, with one from New-York, 
VOL. IX, 5 
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of November 20, 1815, are the only communicas 
tions received by the plaintiff, from the defendant 
from the time the power of attorney was given till 
he was threatened with a suit. 

The district court, considering that the law and 
evidence were in favour of the plaintiff, gave judg- 
ment against the defendant for 383 dollars 48 cents, 
with interest at 10 per cent from February 1, 1815, 

The statement of facts consists of the notes re. 
ferred to in the petition and answer, and of several 
letters from the parties. 

Both parties prayed, obtained and gave bond for 
an appeal, but the record was brought up, by the 
plaintiff. only ; the defendant’s counsel disclaim. 
ing his appeal. 

The defendant prays that the plaintiff’s appeal 
be dismissed, because there was not any bond given 
by the plaintiff or taken by the district judge. 

The defendant’s counsel infers that the bond 
was taken by the clerk and not by the judge, from 
the order of the latter, on the petition of appeal, that 
the appeal be granted on the petitioner giving se- 
curityas directed by law. The record shews that 
the bond was given, which implies that it was taken; 
and we are to presume, in the absence of any proof 
of the contrary, that it was taken by the person; 
whose duty it was to take it. 

The law made it the duty of the judge to take 
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no more. To give security for costs is to secure 
the payment of costs. .Tiis certainly may be done 
otherwise than by executing a bond with a surety ; 
it may be done by the deposit of a sum of money, 
by that of bank notes, if there be no doubt of the 
solvency of the bank. In the present case, it was 
done by the deposit of a bond, executed by two indi- 
viduals, the solvability of whom is not disputed, by 
which they bound themselves to the appellee, in 
the sum ordered by the district judge, for the per- 
formance by the appellant of the decree of this court. 
Is not this a security for the payment of such aosts 
as this court may decree the appellant to pay 2 We 
believe it is. Had the appellant executed the bond, 
with one of these individuals, the appellee would not 
complain. Yet his security would be less: as 
the appellant would not be bound to less nor less 
effectually ; for a promise, to pay what a court 
will decree one to pay, adds nothing to the obli- 
gation. ! 

The defendant declining to be considered as an 
appellant, we have only to enquire whether too 
much was not allowed to the plaintiff. This per- 
haps does not dispense us to inquire whether, as he 
contends, the plaintiff did not agree that the defen- 
dant’s note should be considered as satisfied. For, 
if we were satisfied of that, it wouid be clear that 
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security for the costs, and the appellant is bound to West’a District. 
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West’n District. we could not amend the judgment of the district 
September +820, 


court, so as to allow to the plaintiff a larger sum. 

The defendant’s note is not denied: we find no. 
thing in the plaintiff’s letters, which proves that it 
was to be considered as paid or satisfied by the 
defendant’s claim on the plaintiff, nor that the plain. 
tiff made any absolute promise to pay interest, or 
that the contingency, on which he promised to pay 
interest, happened. 

The plaintiff is clearly entitled to the amount of 
the defendant’s note, 2833 dollars 33 cents, from 
which 166 dollars 33 1-3 cents, which were paid 
before the note became due, are to be deducted, but 
without the allowance of any interest. The defendant 
is further entitled to a credit for 1787 dollars 50 cts. 
for the amount of the plaintiff’s note, on which 
nothing authorises us to allow him any interest. 
These two sums make that of 1954 dollars 50 cts, 
to be deducted from the amount of the defendant’s. 
note, which leaves a balance of 879 dollars 17 cents, 
which the plaintiff is entitled to recover, with in- 
terest from the date of the note, at ten per cent a year, 
as stipulated in the note, till paid. 

The defendant having resorted to the plaintiff’s 
conscience to establish the note of 160 dollars, as 
well as the large one, and the plaintiff having sworn 
that the amount of this first note was included in 
that of the other, and that the defendant promised 
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focancel or surrender it, the latter must be con- 


cluded by the plaintiff’s answer, which perhaps de- 


rives verisimilitude, from the circumstance of the 


note being written with a pencil and being withoyt 


a date. 


It is therefore, ordered, adjudged and decreed, that 
the judgment of the district court be annulled, a- 
yoided and reversed, and that the plaintiff. recover 
from the defendant the sum of eight hundred and 
seventy -nine dollars and seventeen cents. $879 17, 
with interest at ten per cent per annum, from Fe- 
bruary 1, 1815, till paid, with costs of suit in both 
courts, , ' 


TURNBULL vs. CURETON, 
CURETON vs. FURNBULL. 


AprreEAt from the court of the sixth district. 


Dersicny, J. delivered the opinion of the court. 
Judgment had: been given in the district court, in 
the first of these cases, and an appeal from it claimed 
by the defendant Cureton, when the second suit 
was instituted by him upon the same matter in dis- 


. pute. His adverse party, Turnbull, pleaded against 


it the authority of res judicata—and the plea being 
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When every 
thing in an ins- 
trument seems 
right and clear, 
but the meaning 
of it is uncertain, 
the proof of the 
fact, which may 
remove the doubt, 
is admissible. 
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not sustained by the court, the cause was investis 
gated, tried and judged, as if no judgment had ever 
been rendered on the subject. 

The judge was certainly correct, in considering 
a case pending before the court of appeals, as ong 
which had not acquired the authority of the thing 
judged; though he was probably mistaken in al. 
lowing the same parties to prosecute a second suit, 
on the same subject, while the first was pending. © 
Both suits, however, being now before us, and 
the law making it our duty to disregard defects 
of form, and to attend only to the rights of the 
parties, we will proceed to investigate these cases 
together, as cross actions consolidated in one. 

The dispute here arises from the difficulty of 
Jocating three grants of land, which are of the same 
date, and the surveys of which were not returned 
into the land office of the United States for this dis- 
trict, as required by the certificate of the commis- 
sioners. 

These three grants were formerly united in the 
hands of one person, Abraham Martin, now de- 
ceased, who obtained from the commissioners a 
separate certificate for each. After Abraham Mare 
tin’s death, each of these tracts was sold, by the 
name of the original grantee, so that each purchaser 
has a right to the quantity of land, mentioned 


jn the certificate of the commissioners, and to the 
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tion which i it calls for, as far as that can-be as- West’n “District. 
loca , September, 1820. 


SS eed 
TurnBuULG 


. ¢ertained. 

Of the three tracts, Turnbull has saeaieal the two 
upper ones, to wit: Dowd’s grant for two hundred 
arpens, and Garnett’s grant for four hundred. Cu- 
reton is the purchaser of the lower tract or John 
Tear’s grant of seven hundred. and fifty-six arpens. 
These grants call to bound upon each other, and 
none of them are limited by any fixed line; nor 
is there any written evidence that the lower line of 
the land of Eleonore Nevill, by which Dowd’s tract 
is said to be boundcd, is fixed in any particular 
place. In this deficiency of written proof, to fix 
the limits of these respective tracts, recourse must 


be had to parol testimony. 
We have been called upon to declare whether 


parol evidence can be admitted in a case like this, 
to explain that which is left doubtful in the titl— 
and although the parties do not appear to have ex- 
cepted to the introduction of the oral testimony, 
which is spread on record, we have no objection to 
state it as our opinion that it was properly admitted. 


A grant, which gives to the party a certain tract — 


of land, said to bind on the land of another person, 
the situation of which is also uncertain, contains 
that defect which is known in law by the name of 
latent ambiguity. It may be explained by parol 
evidence, so far as to shew what such limits ought 


Cureton 


TuRNBULL. 
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to be: for, without such ‘explanation, the grant 
would have no effect. The doctrine upon this subject 
is that when every thing in an instrument seems 
right and clear, but the meaning of it is uncertain, 
the proof of the fact, which may remove the doubt, 
is admissible. On this matter, we refer to Peake's 
Evidence, chap. 2, sect. 5, and to Philips’s Evi- 
dence, chap. 10, sect. 1. 

To find out the limits, by which these different 
grants ought to be bounded, we have one fact suffi- 
ciently ascertained: which is that the gulley marked 
on the plat near the cotton gin of Turnbull, was 
always considered by the original settlers, Tear and 
Garnett, as their common boundary ; in corrobora- 
tion of which fact, it is also in evidence that Gar- 
nett lived four or five arpens above the gulley, and 
Tear five or six arpens below it. In locating the 
lands of two adjoining settlers, who obtained grants 
for the land on which they actually lived, but with- 
out a sufficient description of their limits, it would 
certainly be a-safe rule to run a line between them | 
at an equal distance from each settlement. Should 
this be done here, it would place the line near the - 
very spot, which the witnesses point out, as the 
boundary understood between the original grantees. 
We think, therefore, that this is the place, where the 
line of division between the lands of the present 
parties ought to be fixed, 
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The next enquiry is, how shall this line ran? ‘It West’ District. 
has been the almost invariable practice in this. coun- a 
try, in locating grants said to have their fronton ee 

a water course, to run the lateral lines at nght an- Conzrox. 
gles with the front, wherever that could be done. ae 
So, if there was in this case no evidence concerning 7°**#™4- 
the direction of these lines, we would deem it rea- 

sonable to order them to be run according to the 

common practice, which would, we think, bring 

them very near the direction represented in the plot 

filed in this record. But, independently of that, 

one of the witness has positively sworn that the 

lower line of Eleonor Nevill, now Eleonor Briggs, 

runs nearly East. That being the boundary be- 

tween her and Dowd’s grant, and Dowd’s grant 

adjoining Garnett’s, the direction of their lines must 

be the same. 

As to the manner, in which Cureton may locate 
his grant of seven hundred and fifty-six arpens, it is 
a point which, we think, cannot be decided between 
the present parties. It is enough to say that his up- 
per limit, on bayou Robert, ought to be fixed at 








the mouth of the guiley, immediately below Turn- 
bull’s cotton gin—and that his pretentions, to run 
his upper line parallel with the back line of Alex- 
ander Fulton, are not maintainable—because the 
grants of Garnett and Dowd, which are described 


to have a determinate number of arpens in front, 
VOL. IX. 6 











CASES. IN THE SUPREME COURT 


West’n District must be located conformably to that description— 


September, 1820. 


and because his own certificate calls not for any 
particular quantity of land in front, nor for parallel 
lateral lines, nor for any boundaries, either above or 
below: but has left the land to be surveyed, it seems, 
as the locality will permit, in the following words: 
“forty arpens depth with so much front, as will in 
clude the quantity.”” 


It is therefore, ordered, adjudged and decreed that 
the judgments rendered by the district court in these 
cases be annulled, avoided and reversed—and this 
court, proceeding to give such judgment as they 
think ought to have been given below, do further 
adjudge and decree that the lower line of Walter 
Turnbull’s land be fixed at the mouth of the gulley, 
immediately below his cotton gin, running from 
thence parallel to the upper line of Dowd’s grant 
adjoining the land of Eleonor Biggs—and it is fur- 
ther adjudged and decreed that each party pay his 
own costs, in both courts. 


Johnson and Wilson for Turnbull, Baldwin for 
Cureton. : . 
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DONEGAN’S HEIRS vs. MARTINEAU & AL. 


AppEAL from the court of the sixth district. 


Dersiecwny, J. delivered the opinion of the court. 

The plaintiffs claim a tract of land in the possession 
of the defendants. Their titles derive as follows : 
In the year 1795, Thomas Thompson petitioned the 
Spanish government fora tract of ten arpens front 
on the left side of bayou Boeuf, with the ordinary 
depth, adjoining below the bayou Rebert and bound- 
ed above by the domaine. The petition or requéte 
was presented to the commandant of Rapides, who 
certified, at the foot of it, that the land was vacant. 
Onc year after, Thomas Thompson sold to Wm, 
Donegan, the plaintiff’s ancestor, such right as he 
may have acquired under that petition. No further 
step was ever taken by Thompson or his successor, 
until the year 1811, when Donegan exhibited his 
reguéte to the commissioners of the land offiee and 
obtained from them a confirmation of his claim, 
such as it was. Neither Thompson nor Donegan 
ever were in possession of the land. The title is of 
the weakest kind, and ought not to prevail, except 
against no title at all. 

One of the defendants, Roger B. Marshall, pleads 

title under Frederic Myers, who, as ‘early as 1797, 
obtained from the Spanish government a complete 
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West’n District. patent for n ns front 
September. 1820. Pp atract of fifteeen arpe nt on both 


wv~w = sides of bayou Beuf. 
Dowecaw’sheirs He further pleads prescription under that title. 
mantivgav&al The other defendant, Julien Deshautcl, alias La. 
pointe, pleads title under a certificate of the said 
commissioners, issued in favour of his father, and 

relies also on prescription. 

The titles of these two defendants being alto- 
gether unconnected and of different natures, they 
shall be examined separately. 

The patent of Frederic Myers, under whom Mar- 
shall asserts his right, is admitted to be a complete 
and final title. The only thing in dispute between the 
parties is as to its location. The plaintiffs would have 
it to begin five arpens, lower down than the de- 
fendants place it. In the patent itself there is no 
reference to any natural object, which can fix the 
precise spot of the location. Recourse, therefore, 
must be had to other testimony to ascertain it. To 
find out the limits, within which the party and 
those who held under him, possessed this tract, the 
several acts of sale, by which the property passed 


from one hand to another, are, no doubt, proper 
evidence. From them may be seen what the par- 
ty and his successors considered as the lower part 
and the higher part of the tract. To fix the places 
where these different parties settled, oral testimony 
was also admissible for the reasons adduced in the 
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case of Cureton vs. Turnbull. After having taken yewintt ny. 
aview of the whole, there remains no doubt inour we 
minds that the place where T. Thompson lived was ee 
upon the lowermost five arpens of the patent, and maneennnnyp 
that the other half of his land below was on Rusty’s 

grant, for which Wm. Miller Thompson’s execu- 

tor obtained a certificate of confirmation from the 

land office—that the peach tree marked K is the 

lower boundary of Rusty’s grant of five arpens 

front—and that Myer’s patent begin immediately 

above-these five arpens. 

We are satisfied that whether or not there has 
been any settlement in the upper part of the patent, 
possession and settlement in the lower part was sufhi- 
cient. It is surely not necessary to refer to autho- 
rities for the purpose of shewing that corporal pos- 
session of a part, with title to the whole, is pos- 
session of the whole. 

So much, therefore, of the present demand, as is 
directed against the defendant Marshall, must be 
dismissed. 

As to Julien Deshautel’s title to the land adjoin- 
ing Myer’s patent above on the left bank of bayou 
Beeuf, we are bound to say that he has not not made 
it good. 

The certicate of the commissioners, which he ex- 
hibit, is founded on a reguéte, in which he petitions 
for land on the side of the bayou, opposite to his 





ree et iaeeanger age pepnetanean 


capgpamnnsenitnsaeastemmmieaasnateiti. 
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ely settlement—and it having been proved that he was 
ww at that time settled on the left bank, his claim calls. 
ae “om heirs for landon the right shore. We must therefore de. 
wantiveav&al 46 that the title, which he produces, does not ap- 
ply to the land now in dispute. Neither do we find 
his plea of prescription maintainable—first, because 
his possession without title should have lasted thirty 
years—and secondly, because the evidence does not 
even shew any acts which may be. considered as 

amounting to possession, 
It is therefore, ordered, adjudged and decreed that 
the judgment of the district court be reversed—and 
"proceeding to give such judgment as we think ought 
to have been rendered below—we do further ad~ 
jude and decree that sych part of the claim of the 
plaintiffs as is directed against the defendant Roger 
B. Marshall be dismissed—and that the plaintiffs 
be put.in possession only of so much of the land 
called for by their title as will be found out of the 
limits of Myer’s patent, after that patent shall have 
been so surveyed as to have its upper limit twenty. 
arpens above the peach tree marked E on plot K 
filed in the record of this suit—it is further adjudged 
and decreed that the plaintiffs pay one half of the 
costs in both courts, and Julien Deshautel the other 

half. 
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HICKS & WIFE vs. MARTIN. Seedocuaes 
: . . ca . . id 
Appeat from the court of the sixth district. Hicks & wiz 
98. 


| Dexsicny, J. delivered the opinion of the court. 
The piainuitls, citizens of Tennessee, claim a negro 


tiffs, is the only child and heir at law—that the said 
slave, who had been assigned as dower to the wi- 
dow of the said Hardaway, was, contrary to the 
provisions of the laws of Virginia, removed from 
that state by the said widow, who thereby forfeited , 
her right of dower upon her—and: that by reason 
thereof Elizabeth Hicks, as reversioner, has bes 
come the absolute owner of that property. 

The answer of the defendant denies the facts al- 
leged, and further pleads title in himself. 

Several questions have been raised in this case, 
part of which, the view, which we have taken of the 
subject, precludes the necessity of examining. We 
will not enquire whether a state can or ought to 
enforce the laws of another in matters of forfeiture ; 
nor whether, under the laws of Virginia, parol evi- 

' dence of an assignment of dower on slaves can be 
decmed sufficient—but taking all that for granted, 
‘we will enquire whether enough has been proved 
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MartTri™. . 


Where one par- 


ty charges ano- 


woman siave, named Polly, now in the possession ther with a cul- 
puble omission or 


of the defendant, alleging that she is part of the breach of duty, 
the person who 


estate leit by the late Manson Hardaway of Vir- makes the charge 


is bound to , rove 


ginia, of whom Elizabeth Hicks, one of the plain- it though it may 
nvolve a negative 
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West Mhersict. by the plaintiffs, to establish the forfeiture on which 


September, 1 
a id 
Hrexs & wire 


v8. 
Martin. 


they rely. . 

By the same laws of Virginia, introduced in evi. 
dence by the consent of parties, forfeiture, in a case 
like this, takes place when the the widow removes 
the slave, without the consent of the reversioner. 
The removal is proved—but the want of consent 
is not. Now, although, it be a general rule that . 
the negative is not to be proved, that rule does ap. 
ply to a case like the present. ‘Where one party 
charges another with a culpable decision or breach 
of duty, the person who claims the damage, is bound 
to prove it, though it may involve a negative—for, 
it is one of the first principles of justice, not to 
presume that a person has acted illegally, till the 
contrary is proved.” Philips Evidence, chap. 17, 
sect. 4, and the authorities to which he refers. Here, 
no attempt has been made to show the culpable 
omission, which alone, could cause the forfeiture, 
and create the right, on which the petitioners claim. 
They have been even so cautious not to throw any 
light on that part of the subject, that they have 


. given no date, nor any othér clue, from which the 


relative situation of Elizabeth Hicks and the widow 


of Martin Hardaway can be ascertained. Enough, 
however, is found in the testimony taken in Ten- 
nessee, to inform us that the widow of M. Harda 
way is no other than the plaintiff Elizabeth Hicks’e 
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own mother, who brought her to Tennessee im the eae 
year 1807, shortly after. her father’s death--and to ww 

make it highly presumable that Elizabeth Hicks —- 
was then a minor, who had no consent to give or 
to refuse, but through her mother and guardian, 


the very person who had that consent to ask. 


ve. 
Martini» 


It is therefore, ordered, adjudged and decreed that 
the judgment of the district court be affirmed. with 
costs. 


Baldwin for the plaintiff, Tilson fot the defene 
dant. 


BERNARD vs. SHAW AL. 


Apreat from the court of the fifth district. 
Altho’ a deed 


— i en be void, as to the 
Brent, for the plaintiff. This suit is brought transfer of the 
i, A Dh ven: or’s right, it 
to recover the possession of .a tract of land consist- may be resorted 
; ” s 0 to, as evi‘tence of 
ing of thirty-three arpents front, with ordinary depth, the quantity of 
and, which the 


upon both sides of the bayou Téche, in thé full apparent vendee, 


* with the consent 


_. enjoyment of which the petitioner is disturbed: by of the owner took 


possession of, a- 


the defendants. Ff ‘ gainst a stranger, 
witiiout any color 


Three of the defendants, viz: Joseph Prévost, of titte. 
John Shaw and Bartholemew Castillon, filed their 


- answers and denied the facts in the petition. 


At the trial, the defendant Joseph Prévost, came 


into court in petson and: acknowleged the righit.of 
VOL. IX. 7 _ 
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West’n Rintoies the petitioner, to recover possession against him, 


_ September, 
SF ad 
Bernarp 
vs. 
Sgaw & au. 


and judgment was accordingly rendered. 

The other defendants, Shaw and Castillon, re. 
sisted the claim of the petitioner, and the court be- 
low gave judgment in their favour ; from which 
judgment this appeal is taken. 

Before I enter into the argument upon the tes. 
timony, I will call the attention of the court to the 
law which must govern this case. 

It suffices of a year’s possession, if it has been 
peaceable and uninterrupted, to make the possessor 
be considered as a just possessor and even as a 
master, until the true owner makes out his title. 
Civil Code, 478, art. 23. 

It will be an easy task to shew from the testi- 
mony, that the present petitioner was in peaceable 
possession of the land for more than the time re- 
quired. teks 

Frederick Pellerin proves that since 1804, to the 


_ present day, a period of upwards of 15 years, the 


petitioner has always peaceably possessed the land 
by himself and by his agents put upon it ; that the 
petitioner went to France sometime ago, and during 
his absence, always possessed it, by persons whom he 
put upon it, and that he returned from France the 
last of 1815, and since then has lived upon the 
land. 

Agricole Fusilier, swore that two years previous 
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to October 1819, the petitioner cut a road opposite West’n District.’ 


‘ a September, 1820. 
to where the defendant Castillon’s house now ‘stands = w~>w ne 
ail Berx 
through the woods, and has always used itsince,~ “yy 


os ‘ . : s & aL’ 
and that the petitioner, “who lives not far from the ~~~ 


wood, has always cut and used the. wood on the 
land,” where he cut the road, and that the same 
has always been considered as the petitioner’s land. 
Here, then is clear positive proof, not only of pos- 
_ session one year, but more than 15 years, which must 
entitle the petitioner to recover the possession of 
the land, if the testimony is not contradicted by 
the defendants—let us examine their testimony. 
Godefroy Verrette was sworn on the part of the 
defendant. His testimony, so far from destroying 
the evidence on the part of the petititioner, strength- 
ens it. He states that the defendant never en- 
tered on the land until February 1818—that he then 
cleared away two thirds only of an arpent and be- 
gan to put up a cabin, but did not cover it or mud it 
er inclose it, and that the defendant never lived there 
and never had put a family there, never had any 
household or kitchen furniture there, and that he 
never moved upon the land, until about two or three 





months before he gave his testimony, which was a- 
bout the time this suit was brought. This witness 
does not prove that the defendant never possessed 
the land more than a week or two before the suit 
was commenced. He says to be sure that about’ 
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eighteen months, before the present suit commenced,, 
the defendant ¢respassed upon the petitioner’s land, 
in February 1818, by making a Uittle clearing and. 
putting up the frame of a house, but that he lefti¢ 
and never returned to it or moved upon the land, 
until about three months before the time he wag 
giving in his testimony, which was about the time, 
this suit first commenced. So that this testimony, so 
far from destroying the testimony of the petitioner, 
establishes the fact that the defendant did not. pos- 
sess the land, that he never possessed it a sufficient 
time, to contend against the petitioner’s possession, 
The court can consider the entry of the defendant, 
in none other light than that of a trespass. He 
entered upon the land, remained a month or so, 
then left it, remained away more than a year, and 
returned only about the time this suit was com: 
menced, when he first shewed a. determination to 
take possession of the tand: upon which the peti- 
tioner sued him. 

Pierre Bonvillain, the other witness, for the de- 


fendant, proves nearly the same thing as Verrette, 
except he says expressly, that the defendant about 
two years ago began to put his cabin, that he then 
put up the posts and rafts. and /eft it, until about 
two or three months before he gave his. testimony. 

The court will see by this testimony, offered by 
the defendants, that they never possessed the land 
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for.@ year, peaceably and uninterruptedly, as. the West’n District, 


law requires—on the contrary, they never possessed 
with an avowed intention of exercising ownerships,. 
by residing upon it or cultivating it, until about the 
time this suit was brought, when they were im- 
mediately sued. How could the petitioner have 
acted differently from what he has, to secure his 
right 2? He would have done wrong to have sued,, 
when they first entered upon his land: for, they soon 
left it, and he had every reason, to believe never 
would return ; and they left it, as this. court will rea- 
sonably presume from the opposition of the petition- 
er to their settling there. After they had left it we see 
no act of ownership over it. They did not pay taxes 
for it, they did:nothing by which it could be sup- 
posed they ever intended to return to it, and. as soon 
as they did, the petitioner, who from the testimony 
of Frederick Peilerin and Agricole Fusilier, had pea- 
ceably and uninterruptedly possessed it since 1804, 
immediately commenced his suit. 

But, again the law is, “ if two persons claim the: 
possession of property in dispute,” the one, who. 
had been in possession of the property for the spuce 
of a year, before the disturbance given him. by. 
the other, will be maintained therein. Civ. Code, 475, 
article 25. 

Now, it is proven by the petitioner’s witnesses, 
that he had been in possession of the land in dis- 


September, 1820. 
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* pute since 1804, and that since 1815, he had re 
' sided upon it—so that he had. possessed it a year, 
previous to the disturbance complained of, and 
ought to recover it from the defendant. 

How ought property to be possessed, in order 
to entitle the possessor to any kind of prescription ? 
And, is not @ year’s possession under our laws, 
a prescription of a year, and does not the prescrip- 
tion of a year, require the same kind of possession 
as that of ten years? It does, What says the law ? 
“Prescription- requires a continued, uninterrupted, 
peaceable, public and unequivocal possession.” . Civit 
Code, 480, art. 28. 

Here, if the possession was doubtful, the peti. 
titioner has the best probable title—for it is proven: 
that since 1804, he has been in possession. — : 

To prove this title, the defendant offered in evi- 


dence a bill of sale, passed before the regular autho- 


rity of Attakapas, on the Ist of March 1804, by 
the Chétémacha Indians to the petitioner, for the 
land now claimed, to shew that since then he had 
possessed in good faith and in virtue ofa just title, 
which the court refused to read and rejected it, to 


which a bill of exceptions was taken. 

The court, certainly, erred in rejecting the pee 
titioner’s deed, under which he had always held, and 
possessed the land in good faith, for upwards 4 


Sifteen years. 
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The law says, ‘‘a man who becomes possessed of = District. 


an immoveable estate fairly and honestly and by 
virtue of a just title, may prescribe for the same, 
after the expiration of ten years, &c. Cw. Code, 486, 
art. 67. 

“A just title is one by virtue of which, property 
may be transferred ; suchas a sale, though such 
title may not give a right to the estate.” Civ. Code, 
488, art. 68. ; 

I will, first, shew that the petitioner, in the words 

of the law, became possessed of the land, fairly and 
honestly, and I will then shew that his title was @ 
just one: and if I shew these two things, this court 
must say that the court below erred and the - peti- 
tioner will have that justice done here, he qught to 
have received below. 


I, The petitioner became possessed of the land 
Jairly and honestly, because he used no fraud in pur- 
chasing the same. It wasa fair honest purchase, 
by which the vendors to whom the land belonged. 
as will appear by a reference to Galvez’s order, in 
the record, page 16 & 8, sold the land to the pe- 
titioner for a valuable and, at that time, high conside- 
ration. 

The transaction was a fair one, because not for- 
bidden, at that time, by any law of the country ; but 
on the contrary such sales were daily made. 

This country was possessed by the United States, 
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West'n a in the datter part of 1803. This sale was made in 
wyw the beginning of 1804, on the 1st of March, whilst the 


laws of Spain relative to such sales were in force 


Suaw & AL. here, and before the law of: congress, prohibit. 


ing such. sales by Indians, was extended to Loui. 
sianana. 

By the Jews of Spai, in force in Louisiana, 
such’sale was legal, and the laws of’ Spain remained 
in force, until altered by the daws of Congress. Th 
the case of Seville vs. Chretien, 5 Martin, 284, 
(near the middle of the page) this court has decided 
‘that, in case of the cession of any part of the dos 
minions of one sovereign power to another, the in+ 
habitants, of the part ceded, retain their ancient mus 
nicipal regulations, until they are abrogated by somé 
act of the new sovereign.” Then, if such be the 
principle, and if it was legal under the Spanish go- 
vernment to make such sales, it was legal until the 
Spanish custom or law was abrogated, which was 
not dome at the date of the sale 1st March 1804, 
The first law of Congress, which extended any of 
the laws of the United States to the territory of 
Orleans, was passed upon the 26th March 1804, 
Martin’s Dig. 148, sec. 7, § 156, sec. 11, subse- 
quent to the date of the:petitioner’s deed, which was 
a fair and legal deed when made, and the pet 
tioner having obtained it /egally, obtained it fairly 
and honestly. 
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‘The next part of my argument will. be taken up, West’n: Piveicte 
in shewing this court that the sale to the petitioner arm 
was a just one, and such as the petitioner is,en-, . B#**4#Pe 
titled to prescribe under. ae Saaw lin * 


ie A just title, is described by the law to which 

11 have before referred, to be,one by which property, 
may be transferred, though such title may not give 
q¢ right to the property. The same definition is, 
given by Pothier. Pothier’s Prescription, n. 57, 58, 
I will then ask the court, if the deed from, the 
Indians to the petitioner for the land *in disputtey 
is a sale in usual form. Jmmaterial whether tt trange 
ferred the right to the land, ‘is it not. within the true 
definition and. meaning. of. what the law Acfines gust 
title? It is admitted in the bill of exceptions in ree 
cord p. 6, that the said deed was for the very land 
in dispute, and I beg the court to refer tg) it, ace 
companying the bill. of exceptions and see if it is 
nat a good sale cloathed with every formality and 
what the law calls a just title. If it be so, the court 
“ beiow erred in its rejection, and the petitiqner can 
avail himself of the ten years possession in good faith 
under that title, so as to recover from the defen- 
dants, who have no title at all to the land. He, 
certainly, possessed the land in good fatth; for the 
laws of the country approved his duying it when 
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Weis Dilesict. he did, and he confidently expects that the govern. 
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, coo oe 


BERNARD 
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‘ment of the United States will approve the pur« 
chase. - 

The ground upon which the court below refused: 
the introduction of the deed of March 1804, wag 
that the deed did not transfer the property’ to the 
petitioner, but that it yet belonged to the Indians. 
With due respect to that court, I think the idea 
singular one in ag action like the present. If such 
be the law, the Indians might take advantage of it, 
but most certainly the defendant cannot. Such has 
béen the decision of this court in the case of Mar- 
tin vs. Johnson and others, 5 Martin’s Rep. 661, 


where the court says ‘The result (of the sale from. 


the Indians being contrary to law) would be that’ 
the Indians have not been legally divested of their 
title, arid could perhaps take advantage of it—but 
antil then, the defendants hold in their right, and 
cannot be disturbed by others.” So is the case 


- with the petitioner, he holds in the right of the In- 
‘dians and cannot be disturbed by the defendants. 


From a full view of this part of the argument 
the court must be satisfied that the deed ought to 
have been received, and if it had that the petitioner 
would certainly have recovered of the defendants, 

It would atleast have had this effect to shew-that 
the petitioner, had the most probable title, which, 
would have entitled him to recover the land, from. 
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the defendants according to the law as written in bebeete! ene | 


Civil Code, 380, art. 28. 

The petitioner also offered in evidence proof of 
the payment of taxes to the United States, and this 
state, and the parish in which the land lics, yearly 
from the year 1807 to the trial, to shew that the 
said land had, during that time, been taxed as the 
i petitioner's and possessed by him—and the court 
refused the same, to whicha_ Dill vf exceptions was 
also taken. 

The proof of paying taxes ought to have been 
received, It shewed the open, continual and un- 
equivocal possession of the petitioner—the posses- 
sion animo domini. It is one of the many kinds of 
testimony admitted to prove possession, Pothier, 
Prescription, n. 176. 


Brownson for the defendants. - In replying to the 
arguments of the plaintiff’s counsel in this case, 


it is necessary, in the first place, to remark, that 


with respect to John Shaw, one of the defendants, 
there is no statement of facts, The gentleman, who 
was counsel for Castillon and Prevost only, and not 
for Shaw, as will appear by the answers filed, could 
not bind the latter to any statement of facts. This 
objection is material, because, besides the various 
difficulties to which the plaintiff’s pretentions are 
liable under this statement, it does not certify the 
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derstood, at the trial, that the idea of a judginent 
against him, was abandoned, and for that reason, 
no evidence for or against him was taken, Thig 
does not perhaps conclusively appear from the tran 
script. But thecourt will observe that in the state. 
ment of facts, mention is always made of the de: 
fendant, not of the defendants. ‘The reference too; 
where a prono.in is used, is always in the singular 
number. Thus he had not his family with him. 
But extracts are unnecessary. The court will see 
the whole statement of facts. If the gentleman sign. 
ed as attorney for defendants, the reply is, that the 
‘answet was probably filed, before Joseph Prevost, 
one’of the defendants, consented to confess judg- 
ment, and that the answer is itself stiled the “se- 
parate answer of Joseph Prevost and Bartholemew 
Castillon.” When afterwards, in signing the state- 
ment of facts, the gentleman attaches to his name 
the expression, “attorney for defendants,” he must 
‘be presumed to mean attorney for two defendants, 
whose answer he had filed. Perhaps it may be irre- 
gular to state, as it does not appear from the tran- 
script, that John Shaw was made a defendant by 
mistake, from the resemblance between his name 
and Jones Shaw who is said to be within the limits 


claimed by the plaintiff. But if I am incorrect in 
this suggestion, the plaintiff’s counsel can set mé 
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tight, The only questions therefore, which ate be- boi “Ten. 


fore the court, as it respects John Shaw, are those, 
which arise out of the rejection of the deed, as evi- 
dence, and of the proof of the payment of taxes, or, 
jn other words, those which are connected with the 
two bills of exceptions. Should these two opinions 
of the judge below be overruled, it is respectfully 
suggested, that the only thing the court can do, 
a8 against Shaw, would be to send the cause back 
for trial, with orders to receive the evidence offered. 
But it appears to me that the opinions of the judge 
can be supported, and that they are sound law. The 
plaintiffin his petition has called this an detion of 
possession. He has not thought proper however, 
to rely simply upon possession without exhibiting 
his title. The case therefore did not present a mere 
naked question of possession, but a mixed one, of 
possession and title; and if it clearly appeared from 
the petitioner’s own shewing, that he had no title, 
the court could not give him the possession, which 
he asked. The Civil Code, 478, art. 23 says, in 
speaking of possession, that ‘the natural connec- 
tion, which is between the possession and the pro- 
perty makes the law to presume, that they are joined 
in the person of the possessor, and until it be prov- 
ed that the possessor is not the right owner, the 
law will have him, by the same effect of his pos- 
session, to be considered as such.’ This article, 
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-lidity of that title, and is maintained in the actual en- 
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it is true, generally. makes the possessor presumed 
to be the owner, but still it is a mere presumption, 
liable to be corrected by actual proof—and that, pres 
sumption, let it be observed, is only to continue 
“until it be proved that the possessor of such 
a piece of property, is also the owner of it by 
virtue of such a title, and if it is found on ex; 
amination to be no title at all, is not the presumption 
corrected by ‘a more complete and perfect know- 
lege of the fact 2? And would the court, after having 
this knowlege brought home to them, still persist 
in comitting an injury by putting a person, clearly 
without title, into possession ? Surely not. The 
casé of Mecker’s ass. vs. Williamson & al. sindics, 
4, Martin, 626, has settled this question. ‘But when 
the plaintiff puts at issue his right of possessing, as 
when he alleges that he is owner, and presents his 
title as the evidence of his possession, the simple 
fact of possessing is no longer the only question. 
The defendant is then allowed to dispute the va- 


joyment of the premises, if the plaintiff fails to make 
his title good.” In this cause the plaintiff has put 
at issue his title, and offered the rejected deed as 
evidence of that title and of possession. But the 
court below, being of opinion that it was neither 


evidence of title nor possession, refused to admit 
it, to which opinion the plaintiff excepted. It is 
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clear'that the deed could not be evidence of pos- — District. 


session, unless ‘at the same time it were evidence of: 
title. Possession is divided into two kinds. na- 
tural and civil, the one is actual, the other legal. 


_ Possidere corpore and possidere jure. The one is 


accomplished by entering into actual possession of 


‘the whole, the other by taking actual possession of 


part with intention to possess the whole, which in- 
tention is inferable from some /egal or apparently 
val title to the whole. It is proper then to en- 
quire, whether the deed in question férnishes such 
an apparently legal title as to be the foundation for 
civil possession. It will not be pretended, that there 
was any actual possession, by the plaintiff, of the 
land where either of the defendants are located, that 
is, no part of it was ever inclosed, or possessed’ by’ 
any visible act of possessiori, except the trifling es- 
tablishment, of Which the evidence speaks, and the 
alleged purchase from the Indians. Had the de- 
fendants either of them intruded upon the the ac- 
tual possession of the plaintiff, had they broken into 
his inclosure or committed any other violence upon 
his actual possessions, I will not undertake to say that 


the court might not have gsanted some relief. But - 


as they have not done this, the only question is, 


" whether the plaintiff has such a title to the whole 


tract purchased from the Indians, as to justify the 
extention of an actual possession of part to a civil 
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w~~w = This deed purperts to have been executed by. one 
Pen Baptiste, calling himself chief of the Chitimacha. 
Shaw & Al Tdians. . It does not however appear, that the alie. 
nation was made, with the permission or approbation 
of either of the Spanish government or of the Chi- 
timachas themselves—both of which it is contended 
were necessary to the- validity of the sale. 

It is conténded that the Indian tribe itself could 
not, even in its collective capacity, have alienated, 
this land without the consent of the government, 
who had at the time dominion. of the country... It 
is said in 5 Mart. Rep. 658, that “the king of 
Spain, in taking possession of his dominions in 
America, disregarded the rights of the original lords 
of the soil, and declared himself sovereign of the 
country.” Again it is said, ibd. 660, ‘by the laws 
of the Indies 6, 1, 27, however, it is recognised 
that Indians can hold land, as well as other people 

may, that they can alienate it, with permission of 
the government.” The counsel for the defendants 
has not the means of refering to ‘the laws here 
quoted. But from the expression used, it is in- 
ferred that the permission of government was ¢s- 


sential to give validity to the act of alienation. It 
seems to have been the policy hitherto pursued by 
all the civilized nations, who have had Indians los 
cated within their jurisdictional limits, to treat them 
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“as persons under tutelage, as persons inopes concilir. West’n ~—_ 
‘Thus, the United States appoint agents to regulate «wy 
‘commerce between them and the whites, and strictly —" 
prohibit all trafic carried on in any other way. By 
the act of March 30, 1802, n. 22, sect. 12, Gray- 
don’s Dig. 231, it is declared, that “no purchas:» 
grant, lease or other conveyance of land, or of any 
title or claim thereto, from any Indian, or nation 
or tribe of Indians, within the bounds of the U. 

‘States, shall be of any validity in law or equity, un 
less the same be made by treaty or convention, en- 

tered into pursuant to the constitution,” and the 

same section proceeds to make it a misdemeanor in 

any unauthorised person to attempt to. negotiate any 

treaty for lands with Indians. In the state of News 
York, we find the same regulations adopted, with 
respect to Indians withia the limits of that state— 

And many decisions have taken place there, con+ 

cerning the effect, which these regulations have upon 

rights, acquired under sales from them. In 7 JoAn- 

son, 290, when a patent had been issued to an In. 

dian, “granting and confirming unto him” the_lg¢ 

in question, ‘to have and to hold unto him, his 

heirs.and assigns as a good and indefeasible estate 

of inheritance forever,”? it was decided that the In- 

dian, tho’ he held the land in his individual right, 

and tho’ the highest species of estate known to the 

laws there, had. been on to him, yet that he 
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could not alienate without permission of the goy- 
ernment. Judge Kent remarks, 296, that “the re- 

gulations in the act of 1801, all shew the sense of 
the legislature, that an Indian, in his individual ca- 

pacity, is, ina great degree, inops coneilii, and unfit 

‘to make contracts, unless with’ the consent and: un- 

der the protection of a civil magistrate. The law 
not only protects Indians from any suit upon their 
contracts, but it declares specially that all alienations 
of land by the Brothertown and New Stockbridge 
Indians are void. These are just and human guards 
against the imposition and frauds, which that unfor- 
tunate people have not the power to withstand ; The 
same provisions (continues the judge) prevail in the 
«Spanish colonies ; none of the Indians within the 
Spanish dominions can dispose of their real proper-— 
ty without the intervention of a magistrate”---In 
9 Johnson’s Rep. 362, where a person, by a written 
license from the Peace makers of the Stockbridge In- 
‘dians, granted pursuant toa vote of the nation, enter. 
ed and cut down trees, of which he made shingles, 
it»was decided that he was a trespasser, and could not 
therefore recover the shingles against a third person, 
who had taken and converted them to his own use, 


and the. court, in giving their opinion, observe, “ that 
it was the wise policy of the statute to interdict all . 
individual whites, from any negotiation, or any con. 
tract with the Indians, in respect to their lands, or 
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any interest therein—such a complete and total in- 
terdict was indispensible to save the Indians from 
falling victims to their own weakness, and to the 
intelligence, and sometimes the cupidity of the 
whites.”” Ithink therefore, I cannot be mistaken 
in supposing, that a sale of real property from a 
tribe of Indians, tho’ acting in their collective or 
national capacity, would be a mere nullity without 
the approbation of the government, within whose 
jurisdictional limits, they were at the time situated. 
This court has implied that such approbation would 
be necessary in saying that the Indians ‘can alienate 
with permission of government.” Judge Kent has 
said that the same provisions prevail in the Spanish 
colonies as in the state of New-York—that ‘none 
of the Indians, within the Spanish dominions, can 
dispose of their real‘property without the interven- 
tion of a magistrate.” We see that the United 
States have adopted similar regulations, in regard 
to the Indians, and it is believed, that the English 
government has not been behind other nations in 
the same policy— indeed, this sort of control seems 


necessarily to result from the pretentions, which these 


nations have assumed—and, tho’ one object in these 
regulations has probably been to protect the Indians 
: against their own weakness, yet these nations have 
_ probably at the same time had another object in 


| view, and thatis, t o preserve the Indian lands frony 
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alienation as a property, in which they themselves 


had an intetest. But the opinion of this court ig 
quoted in the case of Seville vs. Chretien, 5.Mar. 

tin, 284, where it is said “to be an incontrovertible 

principle of the laws of nations, that in cases of the 

cession of any part of the dominions of one sove. ~ 
reign power to another, the inhabitants of the. part 
ceded retain their ancient municipal regulations, 
until they are abrogated by some act of their new 
sovereign.”’? Admitting this prohibition to sell with. 
out the permission of government, to be a municipal 
regulation, how could the necessity for that pers 
mission cease, on the change of government with- 
out some act, implying a change of regulations? 
Was any such change ever made ? On the contrary, _ 
the act of 26th March 1804, expressly extends the 
laws of the United States, regulating the intercourse 
with the Indians, to Louisiana, thereby confirming’ } 
instead of changing the ancient regulations on this 
subject, and requiring among other things the ex- 
press consent of the government, as.an indispen- 
sible requisite to the validity of a sale from the In. 
dians. But is it clear, that the right of tutelage 
over the Indian nations is a municipal regulation ? 
Is it not rather a political right than a municipal 
regulation ? Is it not one of those incidents to so- 
vereignty, which necessarily accompanies it, where 
yer it goes? And if the sovereign power passes 

















prescribing the manner of enforcing them. But, 
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, * is ri West’n District. 
from one nation to another, does not this right pass Spondon ioe. 


with it, and vest “eo instanti” m the new soves won 
BernarD 


reign ? Perhaps the act of congress, extending: the za 
laws of the United States to Louisiana, was ne. 5"4” * 4% 


cessary, so. far as to give effect to the regulations 




























was it necessary for the acquirement of the. right in i 
question? Did it vest any new right in the United 
States over the Indians ? It appears to me that it did 
not. It appears to me, that as civilized nations 
have uniformly disregarded the rights of. the “ori- 
ginal lords of the soil,” have uniformly declared 
themselves sovereigns of the countries, over which 
they have extended their dominions, have uniformly 
imposed restraints upon alienations by the Indians, 
and assumed a right to grant or withold their ap- 
probation of such acts, and have, in most, if not, 
all cases, declared that stch acts ‘shall be considered 
void without such approbation, it appears to me, 
that the right in question, has now grown into a 
necessary incident of sovereignty, and is recognized 
in the national law of our times. 

But this deed is deemed, if possible, more fatally 
defective on the second ground ; and that is that it 
does not appear to have been executed with the 
knowlege or approbation of the Chitimachas them- 
selves. It seems to have been the single act of one 


famous Baptiste, called an Indian chief. It is he 
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West’n District. alone 
‘September, 1820 : 


that undertakes to sell out the whole posses- 
“sions of the tribe. It is he alone; who consents to ° 
the terms of the sale. It is he alone, who receives 
the consideration, if any consideration was given, 
All these solemn acts, so important in the humble 
concerns of an Indian tribe, are confided solely to 
the wisdom, discussion and honesty of perhaps’a’ 
drunken savage, who in a fit of intoxication would 
not scruple to sell.his wife and children, — It is be- 
lieved not to be the practice among any of the In- 
dian nations to confer such absolute and despotic 
powers upon their chiefs. It is thought to be the 
general custom of these people, even when they are 
not under the tutelage of some civilized nation, to 
act.in council upon matters of such moment as the 
alienation of their territory. The plaintiff’s coun- 
sel has taken much pains to shew,. that the trans- 
action wasa fair and bona fide one. But how does 
it appear to have been fair? What proofs have been 
adduced of the fairness of the transaction? Nothing - 
but the deed. And what does the deed prove ? 
Why it proves itself. It proves that sucha deed | 
was given, and it proves nothing else. Whether 
the consideration, expressed in it, was ever given, 
we know not. Whether the Indian was drunk or 
sober, when he made his mark, we are equally un-. 
informed, Whether he was wheedied into the mea- 
sure by constant and repeated solicitation, or whe- 
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ther he sought the bargain himself, are facts, of =a 


which, we are also ignorant. But it is said to be 
in usual form—so also ‘in all probability would be 
a deed taken from a lunatic, from a minor under 
puberty, or from any other person, deemed in law 
incompetent to make contract. If a tutor, without 
pursuing the necessary formalities, should attempt 
to sell the real property of his ward, tho’ the deed 
‘might be in perfect form in every other respect, 
yet if the fact, that it was the property of his ward, 
should appear from the. instrument itself, it would 
forever stamp it with nullity, and no one could 
prescribe under it, not even in thirty years—so also, 


it’ appears from the face of this deed, that a single | 


Indian, without permission of the government, or 
of the tribe tu which he belongs, has attempted to 
sell the possessions of the tribe. The illegality of 
the transaction is too glaring not to strike every one 
on the very production of the deed. It is not surely 


such a deed, as can lay the foundation of any rea/ or 


dpparent title. It can not assist prescription. On 
the contrary, it seems to me, it would stop it. There 
‘is no resemblance between this case and the one of 
Martin vs. Johnson & al. quoted by the plaintiffs 
counsel. In that case, a sale had been made by the 
Indians in their collective capacity, as a tribe, not 
by an individual Indian. The approbation of the 
government had heen expressly given. There was 
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a bona fide sale, and nothing was deficient but, 


matter of form as to the manner of making the | 


sale, that is, it was private, and the laws required 
that the property of Indians shouid be sold at auc. 
tion. But every substantial requisite having been 


complied with, the rights of the Indians having beeg 


duly protected by the government, in the approba 
tion, which they gave to the sale, and the title ma 
tured and completed by a certificate from the U, 
States, the court could not do otherwise than de- 


cide, that the mere “formal objection, as to the mam — 


ner in whicha sale, so long acquiesced in, had been 


originally made, should not render ‘totally void pro. 
ceedings of such high solemnity. The present ig : 
however, a very different case. A large tract of 
land is assigned toa whole tribe of Indians by the — 
government. The commandant is strictly enjoined — 


as appears from the order of Galvez, the governor, 
to maintain them in possession, and all persons are 


prohibited from intruding upon them. The petir 


tioner however, in violation of this order, has gofie 
into the land, procured a .deed from a single In» 


dian, calling himself «chief, without the consent of § 


the tribe, either constructive or -real, or the appro+ 


bation of the government, and now alleges this tress | 


pass and intrusion as the foundation of a claim, 
and pretends that a deed thus obtained communi- 
cated to him a title, under which he can prescribe, 
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Jt is conceived, that there can be no doubt, that Weat'n' Distridé 
September, 1820. 

the court below decided correctly,, in rejecting the wows 

deed , Renae 

_ As to the proof of having paid taxes, it would Saw 

only have been good to establish civil possession’; 

@ there can be no civil possession without title, 

and the court had rejected the evidence of such a 

title, the proof offered became irrelevant and uns 

necessary. I leave this case with the court, feeling 

confident that the opinions given below will be susé 

tained, 

















Brent,in reply. I replying to the arguments of 
the defendants’ counsel, I shall be very short, for 
I do not conceive, that his reasoning has shaken, 
in the court, the position I have taken. 

His statement relative to John Shaw is correct— 
and I'do hot know hiow his name was inserted in 
the judgment of the court; as the suit was dis. 
missed as against him. I only used his name with 
Castillon’s, as I found them compled ogediy in the 
judgment. 

The defendant says there was no actual posses. 
sion of the land, by the petitioner—-by a reference 
‘tothe statement of facts it will be seen that there 
was. 

The whole argument of the defendant’s counsél 


js built upon the title to the petitioner, from the 
VOL. 1% 10 
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opening of this case, that, even supposing the title 
to be illegal, it does not affect the petitioner’s right 
to recover, through ten years prescription under a 
just title, and I have only to refer the court to the 
authority I before quoted to shew that it was a jug 
title—and the defendants do not deny it in their ar. 
gument, for they have not attempted to shew the 


contrary. If then the title was a just title the pe. 


titioner can prescribe under it. 
It has been contended that this sale is an ilegal 
one, because it was not approved by the govern. 


ment, It. is admitted that, until the sale was 


approved by government, it was an incomplete — 
sale, but it is contended, by the petitioner, that the : 


sale in itself was a legal one, a necessary step tor 
wards the approbation, and. that whether govern. | 
ment will now approve or not, is a question be 


eae 


tween the government of the United States and the 


petitioner, but, that the sale being a legal one, a just 


| title; the petitioner can prescribe under it against the 


defendants—nor does the authority referred to by 
the defendants from Martin’s Reports, contradict 


case. the sale may be voidable, but it certainly was 


the time it was made, authorised such sales : for the 


this principle. The supreme court makes a dis 
tinction between a void and voidabée sale. In this . 


tr 








not void, The Jaws and customs of Louisiana, af 7 





: before, as laid down in the case of Martin ys, John- 





_ land of thirty-three arpens in front, on both sides ° 


-and so recognized by the government of the pros 





1§ 


act of congress forbidding them was not extended to West'w: Distros 

il re . September, 1820. 
Louisiana, as I have shewn before, until after this wwe» 
sale was made—and this sale being only a voidable wage ony 
sale, (if it be voidable at all) the authority is appli aati ae 
cable and it is enbraced in the principles. referred to 
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son & al, 5 Martin, 661. 


Martin, J. delivered the opinion of the court, 
The plaintiff stated that he is the owner of a tract of 


of the bayou Téche with the ordinary depth—that 
he has peaceably and uninterruptedly. possessed. it 
for upwards of a year and a day, and ten years be- 
fore the institution of this suit, with a good and | 
just title, and always paid the taxes therefor: not- 
withstanding which, a few months back, the defen- 
dants have entered on the said land and -disturb and 
molest him in his possession : and, ‘if the court 
deem it necessary, in this action for possession, to ex 
hibit titles, he purchassed the premises, in the year 
1804, from the Chitimachas Indians, who, in the folk 
Jowing year, confirmed his title—that the land was, 
before such a sale the property of the said Indians 


vince of Louisiana. He prayed to be restored ta 
his possession and for general relief. ae 
Shaw pleaded the general issue and that the poss 








Wesv'n District 
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“September, 1820. S€SSion, set up by the plaintiff, is a trespass against 


SS ad 
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Guae. & Ak. 











the Chitimachas Indians and the t aeenen — 
illegal and void. 

Prevost.and Castillon pleaded the general issue, — 
and that they have a good title to the premises) 
under a lease from the Chitimachas Indians to J. * 
Bourgeois. 
, At the trial the plaintiff offered in evidence a deed 
from the Chitimachas, dated March Ist 1804, for 
the premises, to the plaintiff, for the purpose of 
proving his possession, the land being a part of the 
tract mentioned in Galvez’s order dated September 
14,1777. The court refusing to receive the said 
deed in evidence, the plaintiff’s counsel took his 

bill of exceptions. 


He also offered the receipts of the collectors of — 
taxes for the United States, the state and parish, for : 
the taxes due or the premises frem 1807 to 1819, 
inclusive, to shew that the land had always been con- 


sidered as his, and to prove possession. ‘The court 


refusing to receive these receipts in evidence, he 
took a bill of exceptions. ; 

The court gave judgment that the defendant Pre- 
vost having, in open court, acknowleged the right 
of the plamtiff—the latter recover the. land and costs 
against the former, and, the plaintiff having failed 
to establish his right of possessiom against the other 
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The plaintiff appealed. 

The statement of facts shews that the plaintiff 
gave in evidence‘an order of governor Galvez of 
September 14, 1777, forbidding the inhabitants, in 


-gny manner, to molest the Chitimachas Indians of 


Grand Terre, in the establishment which they occupy 
and ordering the commandant to see that they be not 
molested and maintain them in the poner of 
their land. 


Fusilier deposed that, two years ago, the plaintiff ' 


cut a road through the woods, opposite to the house, 
in which: the defendant Castillon now lives. and has 


deferidants, that there be judgment for the latter. Wests Distsiot 


a 
Seen 


Susi & AL. 


ever since used it. That the petitioner, who now ~ 


lives not far from the road, has always cut and. used 
the. wood upon the land, where he cut the road, and 
which is that which he always claimed as his own 
and was so considered: the defendant’s cabin was 
on the bank of the bayou Téche, and the road be- 
gan behind it and about ten. arpents from it. 
Pellerin deposed that for many years, he believes 


‘since 1804, the plaintiff has been considered as the 


owner and possessor of ‘the land in dispute. That 
some time in 1805, the plaintiff placed an Indian 
named Penigou, in acabin to keep possession of 


: the land for him, which cabin was not more than an 






arpent, from the place on which the defendant now 
lives. As well as he-recollects, it was several years 
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een ner a since. he .saw what he ever told was the defendant's 
wev~~ cabin. He believes the defendant never finished it 
Bene"? nor livedin it, until within afew months. Penigoy 
One Wat ad about” ten months ago, “Fhe plaintiff went- 
to France in 1806 and returned in the latter part of 
1815, or the first of 1816, and has ever since lived 
on the land he bought from the Indians, part of © 
which is the land in dispute, - 
Verret, on the part of’ the defendants, deposed | 
that in February 1818, the defendant for the first | 
time went upon the land, made a clearing of two 
thirds of an arpent in front and one in depth, and 
began to built a cabin. He placed the posts, raised ff 
the roof and lathed it, but did not cover it, nor mud | 
or inclose the house with any thing, nor made any | 
door or windows, The defendant lived at the dis. 
tance of about ten arpents, and to his knowlege | 
the defendant did not live there, He went oftento — 
see them at work and never saw any kitchen or _ 
house furniture, and no inclosure or fence were put . 
up. The defendant moved upon the land: about 4 
two or three months ago, that is into the cabin | 
which he had began ; ; he finished it and now lives’ > 
in it. oe 
Bonvillain deposed that the cabin of Penigou, - j 
_ Indian, was about ten arpents from the place on 
| which the defendant now lives—that he lives in a 


cabin, which he began about two years ago,ang 





— 
rep eae e 
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. &pparent vendee, with the consent of the owner 
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three months ago. ‘Two years ago’ the defendant 


a began to build. the cabin, put up the posts and 


rafters and then left it, until he returned about two 


or three months ago. 


It is admitted that the statement of facts does not 
relate to the defendant Shaw, as it is not subscribed 
by him nor his attopney, and does not appear to 
have been made with the consent of either of them, 
and the plaintiff’s counsel admits he considered the 
suit as dismissed, in regard to this defendant. 


The action is clearly a possessory one only, altho’ 
the plaintiff has made a mention of his title. In suf- 
flices, therefore, that he should shew a possession for 
a year anda day, as the defendant has neither. any 
title nor possessession during that time. 


This: he has done by the testimony of Fusilier 
and Pellerin, which shews that he took possession of 


Avhich’ he- finished and moved into about. two or West’n: District. 


. September, 1820. 
IN ta 


BerNarD 
ve. 
Suaw & Ani 


a quantity of land (which includes the premises in 


dispute) under a deed. from a chief of the Chitima- 


_ chas Indians. Had the witnesses declared that the 


plaintiff possessed the land, under the oral permis- 
sion of the owner—this would have sufficed. Now 
notwithstanding the deed may be void, as to the 


tranfer of the vendor’s right, it may be resorted to 


as evidence. of the quantity of land to which the 


ws 
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bdo Heo took possession of, against a — vino th | 
ose dy least color of title. a 
Been? The title of: the Chitimachas Indians must be ad. © 
Suaw & at. 
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mitted, since both the plaintiff and defendants claim 
under it. 


It is therefore, ordered, adjudged and decreed that 
the judgment of the district court be annulled, a, 


voided and reversed, and that the plaintiff do re- 


cover from the defendant the possession of the pre- 
mises, with costs in both courts. 


eee tinal 


WILLIAMS vs. HALL 


—e Apreat from the court of the sixth district. 
200 arpents be 


9 b M4 ee. : 
it to Maruews, J. delivered the opinion of the court. 


d & b k a e . . ee 
for the quantity, Lhis action was commenced to obtain the division 
t t ; i 
the grantee must of a tract of land, which was held in common by 
b ith : is sai I 
ee deo “of the the parties. It is said to contain four hundred ar- 
tract wil! make 


200 arpents.-pents, one half of which the defendant holds under 
a title derived from the grantee, of a date anterior - 
to that of the deed, under which the plaintiff claims‘ 


the other half. In pursuance to an order of the dis« 


trict court, the land has been surveyed andaplat;  — 

representing its figure and limits, has been returned 

by the surveyor, and comes up with the record. 
The deed, under which the defendant claims, calls 
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‘for a.beginning, at the upper end of the plantation West’ Districts 
on which the family of the grantee resided. It pur- ae 


ports to convey two hundred arpents, to be ascer- 
tiined by running down the bayou Robert, on which 
the land is situated, and back for quantity. 

‘We are of opinion that the land, called for by 
this deed, must in the division of the disputed pro- 
perty, be first satisfied, and the twenty arpents of 
face, laid off for the defendant accordingly, and the 
balance of the whole tract of four hundred arpents 
for the plaintiff. 


‘It is therefore, ordered, adjudged and decreed. 
that the judgment of the district court be annulled, 
avoided and reversed, and it is further ordered, ad- 
judged and decreed, that the land in dispute, be 
divided, between the plaintiff and defendant, by 
beginning on the bayou Robert, at. the upper end 
of the clearing.made by Wade, the grantee, and 
running down the said bayou, a front sufficient to 


_ make two hundred arpents, with.a depth as delineat- 


ed in the plat of survey, which comes up with the 
record, to be assigned to the defendant and appellee 
and that the balance of said tract of four hundred 


a arpents, be laid off for and assigned to the plaintiff 
® and appellant: and that the costs be divided be- .' 
{ _ tween the parties, 


WOL. IX. 


_ Baldwin for the plaintiff, Wilson for the defendant 
1} 
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wew'n Diitiet °«=«« | ROGERS? HEIRS vs. BYNUM. 


September, 1820. 
www 


Reécers’ weirs 
v8. 


Byno. = Martunews, J. delivered the opinion of the court, 
ga The ‘defendant The error complained of, in the judgment ofthe 
| goo set off, district court, is that a compensation or sct off to 
by him for the the amount of five hundred dollars was not allowed 
pe: unless 


e shews it was to the defendant and appellant. 

made, at the re- 

quest ofthe latter His right to it depends entirely on the testimony 
of Josiah S: Johnson, which shews that the defendant 
paid to this witness five hundred dollars, on an 
count of the plaintiff’s ancestor, but does not es. 
tablish the fact that this payment was made by the 
ancestor, at the request of the latter. As this cir. 
cumstance was not made to appear, the district | 
court was correct, in refusing to allow the set off, 


It is therefore, ordered, adjudged and decreed,’ | 
_ that the judgment of the district court be afirmel 
with costs. 


Scott for the plaintiff, Wilson for the defentant.. 


Appeat from the court of the sixth district, | 
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MUSE vs. CURTIS. 


Whenacaseis Appxat from the court of the sixth district. 
— to ~ | 
dor a reverent of Martin, J. delivered the. opinion of the court, 
the jud th i I a ti : 
dist coe The plaintiff, in this case, had a verdict and judg: 
act on the verdict 


theretofore rene ment—the defendant, on an appeal obtained a re* 
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-yersal of the judgment, on the ground that it con. 
tained the citation of no law, nor any of the reasons 


on which it was grounded, 5 Martin, 686. \Where- : 


upon the case was remanded, with. directions to the 
district judge, to proceed and give judgment, ac» 
cording to the directions of the constitution and 
law. He did so, in favour of the plaintiff, mace 
defendant. appealed. 


His counsel assigns as an error, apparent on the 
tecord,that the judgment was given at November 
term, on a verdict rendered in June preceding, with- 
out any new proceedings thereon : whereas, it is 
contended, a trial de novo ought to ‘have taken place, 
on the return of the case into the district court. 

It is urged that a reversal, like an arrest, of judg- 
ment, avoids the verdict, on which it was rendered. 
We do not think so. : | 

A judgment is arrested, when it appears that the 
record is so imperfect, that no judgment can be 
rendered thereon. It is, therefore, clear that, in such 
acase, the verdict can be of no avail—for it finds 
facts, on whichno judgment can be given. The 
defect is in some thing anterior to the verdict, and 
sublato fundamento, cadit opus. When, on the 
contrary, the defect is some thing fosterior, the 
verdict is not affected thereby, and nothing prevents 
its being “proceeded on after the reversal of the judg. 


Weet’n Distr 







Mose 
ve. 
Curves) 
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West'n’ District ment, if there be no defect in the proceedings ans 


m > 
ow terior to the verdict. 


Muse 
v8. 
Curtis. 


The counsel further relies on a provision ofthe — 
court law, 2 Martin’s . Dig. 193, n. 14, which re- 
quires that the district judge should. render their 
judgments, in the shortest possible delay, and they 
should never leave in suspense any decision in cases 


‘tried, when they close a session cf their respective 


courts, 

In the present case, the letter of the law has been 
complied with. The district judge proceeded on 
to the determination of the cause, according to what 
appeared to him just and legal. This court has, 
however, been of opinion that he erred, and. re- 
versed his judgment. Hence, the counsel of the de- 
fendant and appellant argues that the law cited, for- 
bidding the district judge to leave any case in sus. — 
pense, onthe rise of the court, precludes him from | 
doing any thing therein, afterwards ; that, if a cause 
be not finally disposed of on the adjournment of 
the court, or if the judge be prevented from pro- 
ceeding by sickness, or if he die, it is an end and 
the parties must begin ab ovo. 

* A construction of the act in this manner would 
be what lord Coke calls maledicta expositio que cor- 
rodit viscera texti. The intention of the législature 


was Clearly the dispatch of business—the speedy ter- 
" mination of suits. This construction leads to the 
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delay of justice, to the perpetuation ‘of legal con- West’n Distridt: 


tests. We cannot admit it. 


It is therefore, ordered, adjudged and decreed that 
the judgment of the district court ‘be affirmed with 
‘costs. 

Wilson for. the plaintiff, Baldwin for the defen- 
dant. 
VICK vs. DESHAUTEL. 


AppeEat from the court of the sixth district, 


'. Matuews, J. delivered the opinion of the court. 
In this case, both parties, being disatisfied with the 
judgment of the court, appealed. 

The plaintiff sets forth in his petition a contract 
entered into with the defendants, by which he trans- 
ferred to the latter, all his right and title toa stock 
of cattle, supposed to amount to one hundred head, 
and also ali title and claim to any’ land he may have 
and the’ defendant, in consideration of this transfer 
of property, bound himself to support, nourish and 
maintain the plaintiff. The answer charges that the 
contract is null and’ void, and :that the defendant 
failed to perform his part of the contract. 

We are of opinion that the contract, entered 
into by the parties to this suit, is good and valid in 
law, and as the breach assigned against the defen- 


September, 1820. 
SS Md 
Muse 
vs. 
Cuntuss. 


A contract by 
which one party ° 
gives a quantity 
of cattle and all 
the land he has, 
in consideration 


of the promise of 
the other that he. 


will support him 
is valid. ~ 
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a arta atg 9 dant, is not supported by the evidence in the caitsg, 


we we are of opinion then the plaintiff has not sup, 
Vick ° e 

©. ported his action. rom 
—* It is therefore, ordered, adjudged and decreed, 
that the judgment of the district court be annulled, 
avoided and reversed, and it is further ordered, ad- 
judged and decreed that there be judgment for the 

defendant, with costs of suit in both courts. 


Baldwin for the plaintiff, Scott for the defendant. 


ED ¢ Cee 


HUBBARD & AL. vs. FULTON’S HEIRS. 


The maker ofa A ppzax from the court of the sixth district. 


note cannot avail 
himseif against a 


an equity tht Martin, J. delivered the opinion of the court. 


would have des-"The plaintiffs, as endorsees, brought this action on 
rg original note of the ancestor of the defendants to James‘ 
| Rogers. ‘The defendant pleaded the general issue 
and that the note was given in discharge of a judg. 

- ment, obtained by Rogers, as curator of the estate _ 

of A. Phillips, deceased—that the said James Ro- 

gers was recognised as heir of Phillips by a judg. 

ment of the district court, which has since been re 

versed, and Thomas Rogers, who was recognised 

by the supreme court, has brought suit for the 

amount of the judgment intended to be -paid by 

the note sued upon—so that the defendants, if they 
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fail inple present suit, will have to pay the same West'r ee 
sum twice. willy aT. 
The execution of the note and. its endorsement 7°**42?"* 4™ 
were admitted and the allegations of the answer, °*7°™* ***™* 
out of the plea of the general issue, proven. ie 
- ‘There was judgment for the plaintiffs and the 4 
defendants appealed. . 4 
Altho’ the matter pleaded in avoidance of the 
claim would have affected it, in the hand of the 
original payee of the note, it cannot do so in the 


hands of a fair endorsee. 


It is therefore, ordered, adjudged and decred, that 
the judgment of the district court be affirmed with 
costs. 


Baldwin for the plaintiff, Scott for the defendant. 


Se nee 


HAYES vs. CUNT. 
_ Appeat from the caurt of the sixth district. — 

instituted by a li- 
Maruews, J. delivered the opinion of the-eourt. censed attorney, 





; “ahs ~his_want of au- - ; 
This suit was brought by the plaintiff to recover thority cannot-be— 


: pleaded in abate- 
her portion of the estate of her mother, as co-heir ment. 
with the dafendant and others. He is sued as exe- ™ode of dividing 


estates held in 


cutor of the will of the mother of both parties and eager rg 


the plaintiff claims her distributive share of the es- 2"Y other con- 
tract by the par- 


Yate in conformity wi , ties thereby. 
y with, and to the amount ofa ee ad 


tale, made by the’ parish judge, under an agreement With all the re 











West’n District. 
September, 1820 
A a i A 


Haves 
ws. 
Cuny. 


quisites of the 

law, can only be 
avoided by at- 
tacking its ge- 
*. Wuisement. 
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between’ John Archinard and the defendant, for the 
purpose: of effecting a division of the estate-of C, 
Archinard and that of his wife, the ancestor of 'the 
parties to the present suit. 

The answer denies all the allegations of the pe. 
tition and ‘¢ontains also a plea of abatement to the 
action, on account of the want of authority in the 
attorney, who instituted it. Both parties, being 
dissatisfied with the judgment of the district court; 
appealed. 

As to the plea in abatement, we are of opinion © 
that the court below was correct in disregarding it. 

The action is commenced by a counsellor and 


























attorney, regularly admitted and licensed to practise 
as such, in all courts of justice of this state. He 
is a‘sworn officer, bound by his oath as well by the | 
principles of integrity and honour, which ought to 
characterise the profession of which he isa member’ }, 
to act correctly in its pursuits. Thus situated, it t 
is not to be presumed, that he acted; in the present 
case, without proper authority. On the contrary, 
every presumption is in favour of his having put. 





sued a proper course of conduct, unless the con- 
trary should be suggested, by the opposite party, 
on affidavit. It is true that an attorney of the court 
may be deceived, by the conduct of others, so as 
to undertake to represent a person, from whom 
there is no authority to that effect—and, ona sug- 














ws 





OF THE STATE OF LOUISIANA. 


 gesti f this kind, affidavit, it West'n Districe! 
gestion of an error of this kind, upon vit, 1 


would become the duty of the court tovascertain 
the truth. >: ae 

The sale made by the parish judge ‘at the request 
of John Archinard and the defendant, in the present 
suit (the one representing his deceased mother, as 
executor to her will, the other as heir to. the late 
C. ‘Archinard) was acant or licitation between the 
‘parties for the purpose of dividing the property, 
which had been held in common by their ancestors, 
by which they would perhaps have been bound, ‘had 
either party insisted on it. At the time. that this 


transaction took place, there was a suit still pend-_ 


ing between the parties, relating to their rights to 
the common property of C. Archinard and his: wife, 


the textatrix of the defendant, in which a decree: 


was rendered by a competent tribunal, directing the 
whole property of both estates to be sold at auction 


} and pointing the manner, in. which the proceeds 
|. Were to be divided. When this decree was ren- 


dered, neither party opposed to. it'the cant}: which 


had previously taken place, and which seems to © 


have been considered as null and void, by common 
consent. Cant or licitation is a mode. of dividing 
property held in common by two or more persons 


and may be avoided by the consent of all those who 


are interested, in the same manner that any otheg 


¢ VOL, 1X 12 





mber; 1820. 
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= District contract or agreement may be avoided, which is 
Se 


entered into by consent of parties. 
It is clear that the decree of the late territorial 
court does not vitually annul the proceedings of 


the parish judge in the licitation made at there _ 


quest and by the consent of the parties. 

R. E. Cuny, as executor of his mother’s will, 
had aright to act for all the persons who claimed 
an interest in. her succession. By a judgment of 
the superior court of the late’ territory, this suce 
cession has been sold publicly—which was consis, 
dered to be necessary. and proper, in order to sts 
parate it from that of the late C. Archinard, and 
we are of opinion that the amount produced by 


| the sale, establishes the value of the estate of the 


testatrix, as it should be divided among her heirs, 
Since’ the appeal, some objections have been 


made to the validity of Mrs. Archinatd’s will.’ It 


is subscribed by five witnesses, and was proven 
before. the judge of probates by four (a number 


more. than sufficient to render it executory) and — 


has been acted under by the executor, in every 
thing which relates to its disposition till the present 
time. Being cloathed with all the formalities..re- 


quired:by law, its validity could only be questioned 


by attacking the genuineness of its execution, which 
has not been done in due form. 


‘It is therefore, ordered, adjudged and: decreed, 
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that the judgment of the district court be affirmed ore pina: 4 


with costs. . ww 
Haves’ » 


Baldwin for the plaintiff, Johnson fer the defen- py 
Sai iin 





\ 
, SHIP & AL. vs. CUNY & AL. 
AppEAL from the court of the sixth district. A catemannilll 


facts, without a 


a =r date, made as 
a Marty, J. delivered the opinion of the court. 227’ as is recol- 


; lected and. stating 
This appeal was made returnable to October term, that other fete 


but has, by consent, beer argued at this. A state- Which Aha odge 
' ment of facts proven on the trial, by the witnesses, Cmmcer"s Sue 
} ¢omes up with the record, certified by the district °° ri 
judge, without any mention of the time, at which 
~ the statement was made, or of the manner, in-which 
| it was obtained by the parties. It is clear from the 


terms, in which it is expressed, that it was under 


a 





circumstances, which left the judge in doubt as 
to its fullness and correctness. In the commence- 
ment, he uses an expression, unusual in statement 
of facts, viz: as well as I can recollect, and he con- 
cludes by saying that there were many other facts 
proven, which he considered immaterial. , 
We are of opinion that this cannot be considered 
as a statement of facts, made in conformity with 
the provisions of the court law of 1813——and it — 
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West’n District. j * : 
Poaken, te is clearly not a transcript of the testimony taken, 


wer = as required by the act of 1817. 


— 


Sup & AL. 

Cur kar, lt is therefore, ordered, adjudged and decreed that 
the judgment of the district court be affirmed with 
costs. 


Baldwin for the plaintiffs, Thomas for the de. 


fendants. ; | 





PORTER vs. DUGATF. 


If the parties APPEAL from the court of the fifth district. 
e that.a state- 

ment of facts be as x a 
made by. the Brent, for the plaintiff. The singular circum- 
udge, and he 4 - és e 
Uecline doing so, Stance attending this case will considerably shorten 
having. forgotten the : . 
the facts and lost the argument. The court will see, by a statement 
his notes, the ap- .. ‘ as , * 
pellant wil be Signed by the counsel for the petitioner and the de- 
relieved. . . ae 

If a plea of fendant, that of the facts and testimony given in this 
prescription be ° . ‘ 
received at the Case below, owing to the circumstance detailed no 
trial, the part ‘> 
pleading it must statement has been made out. It is a hard case 
be permitted to’ al 
submit the fact of Upon both the petitioner and the defendant. But 
his possession to a . P ° 
the jury. such as it is, we must submit to it, and it rests 

W ether th ' , : mm 
plaintiff mer be alone with this court to relieve the petitioner from 


rpetuall. en- eke : ; - 
Koined fromclaim the injustice which results from it. I need not en- 


ing the premises? ° ; 
Certainiy not, large upon the circumstance, and content myself 
when it was not 


prayed for in the With referring the court to the statement in re- 
apswer. co rd : 


To say, that this case is without a remedy, would 
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be unjust, and fortunately for the appellant, the case Westin’ Disteiet. 


is provided for by the positive laws of the state, and, 


before I trouble the court with my remarks upon ° 


the other points I intend to make in this cause, I 
pray that the cause be remanded to the court below 
for a new trial, because justice requires it. The 
judge in the court below having omitted to make 
out the statement of facts as agreed upon, and now 
not being able to do so, having forgotten the said 
facts and lost his notes. 

No fault exists with appellant. ‘The statement 


- negatives such an idea—and will this court suffer — 


his rights, his interests to be sacrificed, when it is in 
their power to relieve him ? Without the facts in 
the cause, this court cannot decide. The facts 


from the inattention of the court below cannot be — 


had—and shall the petitioner who is not in fault, 
who conceived his rights secured, be deprived of an 
hearing for his, upon an appeal ? I trust not, and that 
this court will extend him the relief asked, and 
grant a new trial—no injury can be done to the 
appellee, he is in possession of the property, and if 
the evidence and facts and law and justice are in 
his favour, he will have the same opportunity of 
having his case decided, as if the facts were now 
before this court. But, reverse the picture, and see 
the inevitable injury to my client—he is forever 
hushed. His title to his land gone foreyer—no re- 
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mitted to the jury. 


The law says, it is the duty of this court tore. 


mand the cause to an inferior court, from which . 


the appeal is made, whencver ‘it shall appear that 
justice requires the same. 2 Martin’s Dig. 144. 

It has been so decided to be the bounden duty 
of this court to remand it, in cases where an ins 
justice might be done. Sorrell vs. St. Julien, & 
Martin, 510. 

I will ask this court if, under these circumstances, 
justice does not require that this cause should be 
remanded, for a new trial. 

Leaving this part of my argument, I will shew 
the court from the face of the record and the bill 
of exceptions taken that, upon two other grounds, 
this cause ought to be remanded. 

1. Because the court below erred in refusing the 
petitioner to have the fact of his possession of the 
land for ten years under a good and just title, sub- 
2. Because the court below erred in refusing to. 


grant a new trial upon the affidavits. filed of new 
discovered evidence. 


I. The court is referred to the bill of exceptions 
in the record, and also to the plea of ten years 
prescription with just title. This plea was filed 
with the permission of the court, after the trial bee, 
gan, upon the discovery of that Jact, in the course © 
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‘of the examination of the witnesses—and after it West’n Diswist 


was filed, the petitioner moved the court to permit 
him to add the fact of the ten years possession 
for the enquiry of the jury, and to examine wit- 
nesses to establish it, which was denied as appears 
by the bill of eacceptions taken. 

This denial of the court was most certainly con- 
trary to law and justice, or why permit the plea of 
prescription? Why defeat the: object of the plea, 
by refusing the petitioner the right of establishing 
it? Are not such proceedings absurd ? 

The law, says the party, may file the plea of pres- 
cription at any stage of the cause. Ciw. Code, 482, 
art. 36. 


It-is*a highly privileged plea, ‘a yet the judge. 


below would permit the plea to be entered, but 
defeated’ its object by a rejection of the proof of 
possession, or rather by refusing the petitioner the 
right of submitting that fact to the jury : the 
enly fact by which the plea could be supported. 
Will not this court correct the error? Does not 
justice require that for this reason the cause should 
be remanded? If it does not, I am much mis- 
taken in my ideas of justice. 

The court ought to grant a new trial, upon the 
discovery of new material evidence to the cause 
since the trial. 2 Martin’s Dig. 156. 

If the court below refuses a new trial upon the 
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‘West’n Rintaietp discovery of a new evidence, this court will remand . 
wv = the cause. 4: Martin’s, 508, Sorrell vs. St: Julien, 


4 
Muse 
vs. 


Curtis. 


The only way of shewing to the court the new 
evidence discovered is by affidavits—7d. # 
The requisite affidavits were made by the peti. 


tioner and a disinterested witness. 


The affidavits shew tfie newly discovered evi- 


dence since the trial, and that the petitioner did ~ 
know of it before and that with reasonable diligence 
he could not have discovered it before,‘and that the x 
new evidence is material, and further states that the ’ 
new evidence will prove the only fact in dispute — 


in the cause in favour of the petitioner. 
It may be necessary here, for me, to observe to 
the court that this is a dispute about the location 


of a tract of land, and that by aa case agreed bee ~ 


tween the parties, there was but one fact to be es- 
tablished, which was where “‘the grosse isle spring”, 
the beginning boundary of the land was in the year 


whether at A or B as noted on the plats of | 
survey with the record—if at A, the petitioner was | 


entitled to recover, if at B the defendant was ens 
titled to recover. ; 

After making this statement I will only observg 
that the affidavits swear positively that the new evi- 


dence, will establish the beginning boundary, “the 


grosse isle spring” at A and in favour of the de- 
fendant. 


“* 
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of the new evidence, from the want of the statement: 
of facts, which we have not from the circumstances 
before detailed, and which more strongly shews the 
necessity and justice of remanding this cause upon 
the first ground : for without the statement of facts, 
it is impossible that justice can be done. 


Porter, for the'defendant. "The first ground, re- 


- lied on by the plaintiff, to have this causé remanded’ 


is, that of the district jadge not having it now in’ 
his power to maké out a statement of facts, which: 


the counsel on both sides consented he might do.‘ 


This I consider the same thing as if he had moved’ 
to ‘remand. it, because no statement wus made out 
according to law. The defendant regrets the cir ’ 
cumstance very much, but the question’ here, is’ 
who is to suffer by it. 

This court from its organisation, down to the 
last printed report received here of its decisions, have * 
held’ i in a series of cases beginning with that’ of , 
Hatrison vs. Mager, 3 Martin, 397, and. ending 


] 


. with Dennis VS. Bayon, 7 Martin, 446—that when ~ 


theré is ‘no ‘statement of facts, bill of exceptions, ; 
special verdict, of cas€é certified, according to law * 
the appeal must be dismissed. 
“What reason Prevented the appellants in ‘all these * 
cases from “bringing” up’ their’ appeal “ia the’ middé” 
VOL. Ix. 1s 


j 
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Tam de rived of shewing to this court the force ¥ West'n District, 
September1820, 
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West’n. Digich . pointed out by the acts-of the legislature—we can 
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“not gather from the reports—the parties have never _ 
attempted to get their appeals maintained by assign. 
ing causes why they had not the statement. \tig _ 
reserved for the ingenuity of counsel here to make q 
the plaintiff's own act, which places him inadis. | 
apreeable situation, the ground for extending him | 


relief. 
The act of 1813, 1 Martin’s Dig. 442, organis. 


ing this court, provides that the statement of facts 1) # 
may be made out at any time previous to judgment, . 
In the case of Syndics of Hellis vs. Asselvo, 3 Mar- 


tin, 201—this tribunal, in an elaborate and most 


able opinion, entered into.. the, reasons that induced - 


this legislative enactment, decided that it must be” 
done in all cases before judgment signed, and that | 


a statement made subsequently, unless by consent” ¥ 1 


of parties is inadmissible. 

The act of 1817, page 34, sec. 13, introduced 
some change, on this subject in cases “where the 
facts proved shall appear on the record by the writ- 
ten documents filed in the same” that the judge 
might certify, &c. Under this law, it has been 


decided in the case of Franklin vs. Kimball’s execu- 


tors, 5 Martin, 666, that ina case under this act 
the judge might make out a certificate at any time. 


Because when the facts are established by written 
documents, the same reason does not exist to inv. 
























testimony. 


done so, Can he profit by this circumstance ? Su- 


~might be done afterwards—but, as he had no in- 


‘corded him——for no other reason, except that he 


tries both fact and Jaw, and from whose decision 
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hibit the judge from a subsequent statement, as West’ Districe 


when, twelve months after judgment, he pretends to =Uewnwy 


make out from memory adetail‘of a mass of parol °2™** 


Ducat. 





























The proper time then for the plaintiff to make ph 
out his statement was before judgment—he has not 


rely not. The defendant, it is true, agreed that it 
terest in taking up the appeal, he consented, for the 
convenience of the plaintiff, who, in adopting this 
course, necessarily took upon himself the risk of all 
accidents that might occur, until the. statement 
was completed. But, by the decision prayed for 
here, the defendant and appellee runs it seems, all 
the risks—nay more the parties are not be placed 
in the same. situation they were after the verdict, 
but an important decision is to be made, highly ad- . 
vantageous to the plaintiff, a new trial is to be ac- 


did not bring up the testimony to shew that he 
might be entitled to it. Can this be justice 2 

And this brings us to another distinction in this 
cause. It is not one where’this tribunal is called on 
to exercise its powers by bringing before it facts 
which, in the ordinary course of proceeding, it 
has a right to revise, as in the case where the court 
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i mero on each there is an appeal here. But, it is a c 
Ne where the facts have been already found by a jury 
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whose decision (see acts of the legislature 1817, 
page 32, sec.:13,) is conclusive on the partes, 
unless where by law the parties have a right toa 
new trial. The difference then is, where the triay 
is by the court below, this tribunal has in its or: 
dinary jurisdiction the right to revise the facts, 
and no presumption is created against the party cast 
by the revision. When by the jury, a violent pre. ; 
sumption is created of the truth of their finding — 
and, a much stronger case must be made out, to 
justify the court interfering 1 in the one case than i in 
the other. 4 

But the defendant and appellee by the decision ‘ 


prayed for, loses the benefit of this principle, and he ‘ 2 


is to lose every benefit which the law gives bim, 
every presumption which its wisdom and its justice 
would have accorded him, had the testimony been 
sent up. Had that testimony came here, he would 


. have been authorised to insist. 


Ist. That a new trial will not be granted where 
there is contradictory testimony—even tho’ the 
verdict is against the opinion of the judge, wha 
tried the cause. 3 Binney, 317, Strange, 1142, 


two cascs—1 Caines, 24, 1 Wi ilson, 22, 2 Bin. 
ney, 208. 


ed. That i it will not be granted when the aici 
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- gumed on the credibility of witnesses. 7 Binney, ppd ace 
495, 3 Johnson, 271, 1 Bibb, 486, 5 Martin, 333. www 
~ $d. That it will not be granted unless the verdict —— 

is manifesely against evidence. Bacon’s ab. AE.664, ?°*™ 
and cases there cited. 
_ Ath, That if the judge below who heard. all that 
was proved—and saw and knew those who proved 
it refused to interfere—this court could not—all this 
he could have insisted on: tho’? he would not have 
been under the necessity of doing so on the evi- 
dence. But all this is to be lost to: him—and this 
court is called on to presume. That the verdict of 
the jury is contrary to evidence, That it is mania 
Jestly against the weight of evidence. ‘That the tes- 
timony was not contradictory. That it did not 
turn on the credibility of witnesses. That the judge 
below violated his duty or erred in refusing to grant 
anew trial. And this is to be presumed against the 
defendant, tha’ the law presumes the very reverse. 
The case then stands thus: if the statement had 
come up there, there is every probability a néw 
trial would not be granted—but as it has not come | 
up, the motion must be accorded. Was any thing 
like this ever seriously contended for before, and 
can this be justice ? 
. The true legal principle is this :—courts in the 
exercise of their powers will go as’ far as possible 
‘to prevent any injury that may arise from the omis~ 
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West’n sothener ney sion of the parties. They will endeavour to place 
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them in the same situation they were before that 
omission took place, provided they can legally do so, 
“But they never will decide an important question 
connected with the merits of the cause and de. 
pending on those merits, merely to enable them to 
ascertain whether or no the party had a right to that 
decision.” It is this principle which is sought te 
be violated here. The court is asked to’ granta 
new trial, a most important advantage to the plain- 
tiff, for the purpose of getting up evidence by which 
they may ultimately know whether or not they were 
right in according it. 

The counsel has cited the act of our legislature — 
and the decision of this court, that it is the bounden , 
duty of the tribunal to remand a cause whenever it 
shall appear that justice requires it, True, when. 
ever legal justice requires it—and_ whenever the — 
injustice complained of is made apparent by legaP | 


_ proof: here the injustice complained of is supposed. 


How does it appear to this court that the jury and 
judge below did injustice to the plaintiff. 

I shall next in order take up the newly discovered 
evidence: as to that of prescription, there ‘will be 
little or no difficulty in regard to it. 

The counsel has quoted the acts of the legisla. | 
tive council (2 Martin’s Did. 156, sec. 6,) that 
the discovery of “ new material evidence ” isa | 
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limitation ‘which the party could not by reasonable vrs 


dilgence’’ have discovered before. This too is the 
language of reason as it is of all the authorities on 
the subject. Strange, 691, 1 Wilson, 98, 7T. R. 
269, 2 Binney, 582, Harding’ Rep. 342, 1 Bibb, 
420. 

_ The only questions then are did the plaintiff use 
due diligence ? And was the evidence material ? 
Both I think must be answered in the negative. 

This suit, as correctly stated by the plaintiffs’ 
eounsel, depends alone upon the location of a grant 
which both parties hold under—their ‘relative po- 
Sition in it being changed as it is decided to begin 
at A or B, as represented on the plat of survey. 
This ‘was the matter in contest from the time the 


suit commenced, and that to which the attention of 
-each party has been, or ought to have been anxious- 


ly directed from the first. ‘The petition was filed in 
May 1817 and the cause was tried in Oct. 1819 
(see record) there was of course two years and six 
months for each party to prepare himself on this sin- 
gle point.— | 

Now, in all this time it was the duty of the plain- 


| tiff, who was preparing for the trial of the cause, to 


have sought for this testimony. The first thing a man 
would naturally enquire for ina case of this kind, 
that turned, on the location of his grant, who am I 
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Werth, District. bounded by—how were _ that joined on mé : 


” spemtalbon aah there older or younger grants than 
mine—were they surveyed—have ‘the surveys béen’ 
returned? All thesé are proper and material, i 
necessary enquiries and such as every ‘diligent man’ 
makes. -If they had been made by the plaintiff, he 
would have had no difficulty in getting this informa> 
tion, while he never heard of until the evening of the 
day in which the jury gave in their verdict : for the’ 
papers were all in theland office in Opelousas. The 
testimony here was not hid in a corner, was not in 
the possession of a private individual, who might have. 
concealed it from him. It is sworn to be in the sure 
veyor’s office: a public office open to every one.— 
The title which came to his knowlege is also sworn, i 
to have been confirmed by the United States ; it was 2 
there in the register’s office at Opelousas which i ig. 
open to the inspection of all—The first’ place, which | 
_ every one examines who has a land suit to ay a 
He never, it appears, ever looked into the surveyor’ Ss. 
office to know how the grant he claimed under was’ 
located by the United States, if he ‘had he could not: 
have failed to have found Drake’s besides it—for® 
Johnson (see affidavit) swears that it has been rer 
turned there by the deputy surveyor. Let it be re 
marked too that, during all the time that clapsed 
from the bringing of the suit until its trial, he Tived , 
in the next courity, where these papers were ‘ee 
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posited. If this is reasonable diligence, to lay the Westin Spent, 


ground ofa new ttial—it may be simply asserted that 
the want of it can never be brought homié to'any 
man. Another fact, highly illustrative of his dili- 


gence’: the very witness, who communicated ‘the in+ 


telligence to him, is one who surveyed the land by 
order of the court, (see plat of survey) and who was 
sworn on the trial before the jury (see Johnston’s af- 
fidavit.) The court is asked to compare the facts 
here, with the cases already cited on this branch of 
the subject, where a new trial has been refused. 

But the evidence was tiot material and ‘could have 
had no effect on the cause. ~The dispute -between’ 
the ‘parties here Was respecting tlie original lo- 
cation of an antient Spanish grant, issued in the 
year 1781. The witness swears that he has seen 
a Spanish title—he thinks an order of survey to one 
Aaron Drake, fer twenty-five arpents lying below A 


~ go as to include B. Beit so, and what does that: 


prove? Whiy nothing, unless we knew that’ the Spa< 
nish government never issued two titles for, the 
same land. - Unfortunately, however, this country. 
bas had melancholy experience on the contrary... We 


know that they interfere too often to justify anyone . 


in drawing the conclusion that, because one grant 
commences at a given point, say A, that the other. 
must necessarily be at a different place say B, If 
such evidenee had been <7 it would only 
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West’n Dietrict: have proved the two titles interferred, but it woulg | 
September, 1820 
Mw “hot. have controlled the location of ours, as it is the 
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oldest grant, See Johnson’s evidence where he states 
that, Drake’s title called to bind on Dela Houssaie, 
On thewhole, I cannot see what weight this evie 
dence could have had, supposing it to have been 
produced on. the trial. It is of that kind whiclt is 
generally furnished, by way of consolation, to the 
party cast in the suit. 

It may be perhaps urged that it would bine been 
useful to the plaintiffin giving more weight to the 
other evidence produced by him. But new trial, 
are never granted to let in cumulative testimony to © 
a fact disputed at the trial, 8 Johnson’s Rep. 86. It ° 
wrong be ences, says the court,’ if saad additional ) 


eause aie anew in tole 


The counsel states that the affidavits are positive, | 


asto the fact they will establish—but it is the court 
‘not .the party, that must’ judge of the materiality 
of evidence, in applications of this kind. 1 Caines’ 
Rep. 24, 2ib. 67. 


With respect to remanding on the plea of pres- 
cription, the defendant has not the -slightest ob- 
jection if the court is satisfied that on legalprinciples 
ithas the authority todo so. But in remanding it 
the defendant insists that, it must be for enquiry 
on that fact alone. If the whole cause’‘is to be re- 
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examined whenever a party pleads prescription weet Dasmiale” 4 
which he may do at any stage of the cause, itis wy~s 
quite obvious that every litigant can have his case — 
twice tried by keeping back this plea until the other Dosti - 
facts are found. 
The counsel states that the judge vermittsd: hin 
to file the plea, but’ refused to let him submit it to 
the jury, and ask, can any thing be’ more absurd— 
and I say that nothing in my opinion can be more 
.],  correet. A slight examination. will prove it. The 
- gause had stood at issue for five terms of the court 
the parties came prepared to try the question arising 
out of the pleadings—a number of witnesses ats 
tended at a most ruinous: expence—+the jury were 
sworn to try certain facts, (see record) dfter they 
were sworn to try the facts, the plaintiff amended 
his petition by pleading prescription, and then movs 
éd to have that fact submitted tothe jury. To | 
this the defendant’s counsel justly objected that they 
. had not come prepared on that branch of the ens. 
‘ quiry—had received no notice of it—had never turns 
éd their attention to it, and could not go into thé 
trial of it then, The court decided that the defen- 
dant could not be compelled to try the question of 
prescription on so short notice—that, as the jury 
were sworn and the trial in part gone into the court 
could-not distharge them—That, if the court had 
the power, it would not, as it would only have thé 
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West’n District effect of forcing the parties to return at the ensuing} 


i September, 1 


wv~w term, with all the testimony then hearing on the 
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trial—that-this course of proceeding worked no in. 
jury to the plaintiff—that an issue could be made 
up on the amended petition and sent to another jury 
for trial, and that judgment would be suspended, 


on the facts then found, until that issue. was triedy 


There is no doubt then—but the court. decided 
correctly.. For as prescription can.be plead at any 
stage of the cause, it follows of necessity that it can 


be tried at any. stage of the cause, as wellafter the 
other facts are found as before. It is the duty of | 
the court to see that this privilege, which the law ; 1 
gives one party, is not used to the injury of the — 


other. It would be monstrous for example toy 


that if the plaintiff had chosen to file his claim by : | 
prescription after the facts were found by the jury— : ‘ 
that the whole case would have to be tried again. It } 
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would be equally unjust, where he did not amend | 
his petition until after the jury were sworn and had 


gone into the trial. If a party will delay this plea 2 | 
to so late an hour, all he can expect is to have it triedi * 


But he ought not to be allowed to use it as a weas - 


pon of annoyance against his adversary, by forcing _ } 


him to go into the examination without notice, or 


turning him over to another term.on the questions 
at a ruinous expence—nor ought he to have the pri-~ J 
vilege of obtaining a re-examination of all.the other 
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ucts in the cause, merely because it pleased him to West’a vette Dist 


present that of prescription too late to be submit- 


ted to the jury, who tried the other questions that 


. arose out of the original pleadings. 


Why the plaintiff did-not:think proper to have an 
issue made up, and this question of prescription 
tried, before he appealed—it is‘not for the defendant 
to say. Whether he has not lost the benefit of it by 
the course he has thought proper to adopt, is left to 
the court to decide—the defendant repeats that he 
is willing, nay:desirous to enter into the enquiry as 


faras that enquirycan affect the merits of the cause; for _ 
he too will rely on prescription. But he regrets the_ 
delay, and the expense that must attend it, ,, His 


poverty rendering him unable to sustain a or 
contest of this kind. 

I trust then I have shewn the plaintiff has no right 
to alnew trial. If the cause is remanded on the,ques- 


tion of prescription, it must be on payment of costs | 


by the plaintiff, as it was his own fault it was not 
tried before he took the case up. 


I shall not travel out of the record—nor say one 


word of the equity of this case, merits or justice—I 
wish I was permitted to do so, and shall conclude by 
submitting it with confidence to the court. 


Brent, in reply. The first ground taken"jin 
this cause, was to move the court to remand it, be- 
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-agreed, by both the parties, “that the judge should 


' per’ which the judge promised to do. Is this a 
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as it had been agreed he should-do (sce oe 4 
record. ) 

In replying to this motion, it has beet obecrvelg” 
that, it amounts to'a motion to remand this’ ¢atise, 
because “no statement was made according tolaw.* 

“By a reference to the very numerous cases, from 


that of Harrison vs. Mager, 3 Martin, 387, down 
to Dennis ‘vs. Bayon, 7 Martin, 446, where the > 
appeals, for want of statement were dismissed, 
it will be seen that the appeals were there dismis? ~ 
sed, because the appellants had neglected to make out | 
the statement, and did not’ account for not doing ite  } 
This is a very different case in alt its features. Here the ~ 
appellant, as will be seen by reference tothe statement 
on record, was not fieglectful of the legal requisites, © (9 
in proper time. Before judgment signied, he offered = | 
to make out the statement of facts, and not being 
able to agree with the defendant’s counsel, it wag 





make out the statement of facts, at that time of after 
judgment signed, as he the judge should think pros 


similar case to any one of those refered to? And in 
what respect has the appellant been neglectful, or in 
the wrong ? He offeréd to make out the stateriient | 
of facts, at the proper time—but not being able to 
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agree with the defendant, at the same time, the judge Westin sin Disa 
offered to make out the ‘statement of facts himself, igh 
which both the appellant and appellee agreed to—and PF 
the appellant, resting upon the agreement, madein Da 
, good faith, sanctioned in open court, is now told 
that this case does not differ from ordinary cases, 
where no statement.of facts have been made. If 
‘ such a doctrine should be contenanced, it might in 
oh teuth be said “‘that there was no such thing as jus- 
tice, and that courts were only’ snares to _— the 
honest.’ 
The counsel for the defendant:says that the peti- 
tioner ought not to be permitted to.take advantage of 
bis own wrong—nor does he ask such -thing——he is 
in no.wrong. He proceeded regularly to bring up 
the testimony in the case, and the defendant, know- q 
ing and feeling the justice of ‘his case, now wishes 
to shut him out of this court by objecting to the | 
cause being remanded—lIs this justice ? r 
It has been frequently repeated, that the appellant 
ought to have had the statement of facts made out, 
as the Jaw directs, and that he ought to have done it 
himself. There are three ways pointed out by-law, to 
make-out the statement of facts. ‘The parties can 
do it, or their. counsel.or the court, if they disagree, 
see act of 1813..1 Martin’s Dig..442. Here the 
law declares, that the statement of facts shall be made 
out, by the judge, if the parties or counsel disagree. 
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West’n egg Tn the very case before the court, the counsel not’ 
~~ agreeing, it was consented that the judge should 
~” make out the statement. He has not done it—nof 

x Ducat. can the parties yet agree upon the facts, and would 

it not be an injustice to condemn the appellant, when 

he has shewn that he has been guilty of no omission? 

If the arguments of the defendant’s counsel’ are to 

prevail, the greatest injustice will often follow. The 

party, in whose favour judgment below is rendered 
has nothing to do, but to disagree as to the facts | 
with his adversary : and if the judge refuses, or net 
giects to make out or forgets the facts in the cause, 
the appeal must be dismissed—Is this justice ? No, 
this court sits here to see that justice shall be don, | 
and wherever, from the proceedings in causes it shall} 
appear that an injustice might result from any at | 

| ; not committed by the neglect of a party in a.sui, J 

| | their bounden duty, in the words of the decision’ | 

this court before quoted, is to see that justicebe | 
| : done to all and that the cause be remanded. In this 
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case it is as much the defendant’s fault, as the peti- 
tioner’s, that it was agreed that the judge should 
make out the statement of facts. 

It is said on the part of the defendant that tin | 
court ought not to remand for the reason given, be ff 
cause the finding of the jury, and the refusal of the — 
court to grant a new trial, presume in favour of the 
defendant and that this court would not grant the 
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6F THE STATE OF LOUISIANA. ny. 
qhotion, if the evidence was before them. Iam ase West'n’ Divi! 
tonished at such an argument—cettainly, the pro- roone fag 
ceedings of the court below presume nothing: against  P°:"** 
the petitioner: © It is of the injustice of those prow  P¥°*™ 
"ceedings, the petitioner complains : and Ido not con- 
ceive how proceedings, alleged by the petitioner to 


m be unjust and illegal, can operate against him—The 


‘Jaw grants the appeal, withontattaching to itany such } 
- presumptions, as contended for.—but, if this court is 
to presume at all, it.wilk rather presume in favor ofthe 
petitioner's for, if the evidence was in favor of the de- 
 fendant and his casea good’ one, ‘why fear another - @ 
trial 2° Ldo:not mean t6.cast any reflection upon the 
judge below, but it is extraordinary, indeed, that the 
facts were,not made out by him.—I wilhnot say: that 
he omitted it, to defeat the correetion.of an.error in 
his court-+I do not believe that such motives actu- 
ated-him, but yet-if presumptions are to have: weight, 
in this:case, the petitioner might urge all these things, 
as presumptions in his favors» 
‘I admit, as stated:in the arzament of the defendant’s 
- ‘counsel, that this court might riot have granted’ a new 
trial, if the testimony had been’ contradictory ; but 1 
contend that, where there was’no contradiction’ and 
all the evidence in favor of the ‘petitioner; this: court 
would order a new ‘rial<—dnd thisthe court! might 
“have been satisfied of, in this case, ‘if theisaatément of 
‘dhe facts bad been madeout,as-agreediipon. .> 
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Wave Devies . It is also observed, that if the judge below, whe 
wens saw and heardthe testimony, refused the new trial, it 


Porter 


ve. 
Ducar. 


is to be presumed. that this court would also.—It of. 3 


ten happens that, in casés like the present, where upon 
an appeal justice can be had, the court below, i. 
decisive as to the opinion it ought to give, prefers to 


maintain the finding ofa jury, to take the responsibi- 4 
lity on itself, and at the same time that it decides, exes” 
presses its doubts, but reconciles its opinion with a | 
belief, that if wrong, a supreme court will correct it; » 


such may have been the case here ; but I must cone 
fine myself to the record. 


What inconvenience or injustice to the defendant — 
can result from this cause bemg remanded :? He is in 


the peaceable enjoyment and’ possession ofit, and if 
his cause is a good and just one, he has nothing to fear. 
The same testimony will be heard again and if, in his 
favor, he is certain to succeed, and the petitioner will 


be compelled to ‘pay all costs, and will be the loser ~ 


by it.—This is not like a ease of debt, or-where the 
party, who asks for relief is in possession: here delay 


and procrastination are no motives, can be no object 


‘to the petitioner; for the defendant possesses the pro« 


Qn the contrary, if the court will not remand this 


cause for the reason given, and if the law, if the testi. 
“~qnony; if jastice are with the petitioner, where andbow 
can he evepobtain relief? (Never. His fite:is sealed, 
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that ordinary attention to hunting up testimony which 
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his rights are gone; his property the reward of his la. West'n Distriet 


bour and his honesty, the only support of his family, 
js lost to him forever.—Before this court will doany 
thing, which might be attended with such evil conse,’ 
quences, I call uponit, to pause and reflect well, and, 
in doing it, I am. satisfied they will remand this cause, 
and have it placed ina situation that justice may be 
done. | 

. Again, I repeat that the judgment of the court 
below presumes nothing in its favor, and if necessary 


3 to rebut this idea, I might only refer to the number of 


cases, reversed by this court, by which it would ap- 
pear, that the presumption is rather the other way. 
The defendant’s counsel objects to this cause being 


remanded upon the ground. of newly discovered evi-’ 


dence ;, and as he has taken up this part of the argu_ 
ment, before the second ground taken by me, I will 
follow him in his argument. 

The serious objection, to this part of my argu- 
ment, is that the petitioner did not use “reasonable 
diligence” to discover the new evidence ; I beg the 
court to observe that neither the Jaw, nor the practice 
of any court, requires the diligence to be.more \than 
“reasonable diligence”—It does not require that 
every thing should be done, that might be: done to 
discover the new evidence ; it only requires that rea. 
sonable exertion, which every man gives to his affairs, 


» 1820, 
aw 


Porter 


8. 
Ducat. 
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West’n pee would shew that he procured all the evidence withing 
wer = the compass of his knowlege, and that he’ did not , 


PorTER 
Os. 
Ducat. 


keep back any testimony which he knew of, or which; 
by reasonable exertion, he might have discovered’; 
To judge of the reasonable diligence, the court must 
look at the affidavits and take the facts as “ne are 
there sworn to, * 
_ The defendant says that no diligence was used by 
the petitioner,that he ought to have looked for the new. 
discovered evidence in the surveyor’s office, where it 


apy ear, by the affidavit of Johnson, he’saw it ; now 


differ in opinion with the petitioner’s counsel ; the 


survey or’s office is nota place to look for such papers; 
the register’s office is the place, and as the petitioner — 
‘swears that he used ‘reasonable diligence” to pros 


cure all testimony, that might be material to him, the | 
4 


.presumption is that he looked into the register’s office 
for all papers that might establish the beginning line of 


his land. : But, how can this court reasonably require _ 
_ that the petitioner should have looked into the sur, 
veyor’s office for this new evidence, when he swears’ 


positively that he knew nothing of it, until after the 
trial? The defendant’s counsel also observes that the 
witness, who told the petitioner, was the surveyor 
who surveyed the land, and sworn upon the trial, and 
yet itis singular he did not speak of sueh evidence 


before ? As singular as it may appear, the witness — | 


swears he never named it to the petitioner, until after 
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the trial ; so that the petitioner knew nothing of it, West’n District 
September, 1820, 
gommunicated the discovery of this new evidence,  *°S7** 


makes no difference. Jackson vs. Laird, 8 Johns. ?*°*™ 


_ Rep: 484. 
The counsel says the first enquiry ought to have 
been by the petitioner, by whom he was bounded : 
and in making this enquiry, he ought to have looked 


, | 
t. The witness having been sworn, upon the trial, who wy 
; 


into the surveyor’s office. Not so : bya reference to the 

‘fi petitioner’s title, or grant under which he claimed, he 
he is bounded by no person, so that from it, he ob- 
tained no information, he then ought to have applied, 
at the register’s office, which it is presumed he did, 
where all titles are registered, he finds nothing of it, 
and in reason it could no be expected that he looked 
further. 

But, says the counsel, the evidence cannot be mate- 
rial ; 1 think the contrary. The petitioner and Johnson 
state, in their affidavits, that the survey and the pro- 

ceedings theron, will establish the “ grosse isle 
spring” at A, as contended for by the petitioner ; 
now this court knows, that it was usual, under the 





Spanish government, when surveys were made, fot 
the owners of the adjoining lands to be present, and 
suppose, in this case, the original grantee,under whom 
both parties claim had been in person present at 
the survey, stated in the affidavits, and had signed the 
same declaration together, with the other neighbours 
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West’n Di strict and the surveyor, that the “ grosse isle spring” was at 


September, | 
ee 


PorTeR . 


8. 
Dovcar. 


‘the spot marked A,-and that was 'the beginning bouiis 
dary of his (De la Houssage’s) land, from which 
corner Drake took his beginning, I ask this court, if 
such evidence would not have been material : and 


yet, we must believe that such was the fact, as. John. 


son swears, not that the survey alone, but that the 
survey with the proceedings thereon, will establish the 


“* grosse isle spring” at A. How can it be contend.” 


ed then that this evidence is: immaterial 3 t 


With respect to the plea of prescription,-I do not 


conceive that the defendant’s covinsel has said any 
thing, to shake the position I have'taken. - 


shewn that it did. 

It is said that the defendant could not be compelled 
to try the question of prescription, on so short a nos 
tice, nor isit contended by me that he was,—If he” 
was not ready, a juror could have been’ withdrawn, — 


It is contended that the court below did‘not:err, in. 
refusing to submit the possession of the petitioner dsa | 


matter of fact to the jury; I think I have ae fe 


aud the case continued for trial to another term a: 


guch an indulgence, if asked for, could not have been 
refused ; but none such was claimed ; but the defens 
dant ought to have been ready, to put that fact at 
issue by his answer. 


2ne2¢¢8 





ee ee lle a te ee ee 


As I shewed: before, the fact of possession often — ia 


comes out upon the trial; which was the case herey 
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sas ever tried, the petitioner, claimed the right of 
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and.it was to meet such a case, thatthe law permits. Westin 
the plea of prescription to be entered, at any stage of 


the trial, and when entered, withdue respect.to the 


gpinion of the counsel, I think 2 isan exception to 
the action upon its merits, and in regular proceedings 
eught to be disposed of first. 

T beg leave to correct the statement of the defen- 
dant’s counsel, that the court below offered to. call an- 
other jury to try the fact of possession. Such was not 
the case, nor does it appear from the bill of excep. 
fions ; but even if it had, I doubt much if such a 


‘proceeding would have been legal. The.amended 


petition coyld not be considered, but as.a part of the 
original, and. the pleas.in issue, the same, as if origi, 
nally. made up, and the law declares that ‘+ the jury 
gre sworn” to decide the question of facts, alleged 
and denied in the pleadings, acts 1817 page 32, sec. 
10 ; before quoted. The possession for ten years, 
under just title, was a fact alleged'by the. petitioner 
and denied by. the defendant ; and of course one of’. 
the facts to be decided bythe jury. But was ever 
such proceedings heard of ?--As well might it be 3on- 


|. #ndedithat a separate jury could be called.to try 
| évery separate fact at issue, in the cause;: for ifitican 


be done to try one fact, it canbe ,done.to Ary. one 


] dundred. 


_ But again, it does not appear that the prescription 
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submitting the fact of possession to a jury ; the lay } 


gives him that right—it was not allowed in the court 


- below and judgment was rendered, without this fage 
_ being found ; ‘of course, the judgment is illegal and 


ought to be set aside. Ki 
In this case, the defendant cannot complain of thé %; 
plea of prescription, on the part of the petitioner, tak. 
ing him unprepared at the trial, for the defendantyi# 
his answer, alleges that he, the defendant; had beeniq 
possession of the land for ten years: under good title 
which was denied by the petitioner (see second page) 
so that in fact it.was put in issue by the defendant, 
who came prepared to support his plea, and if the 
petitioner, who was not prepared to prove his posses 
sion, until upon trial offered ready to try that fact, the — 
defendant cannot complain—and the court ond Ad 
erred in not submitting it. : 


Martrn, J. delivered the opinion of the court. ‘ 
The object of this suit is the recovery of the poss — 
sion of a tract of land, from which the plaintiff cont 


plains he was wrongfully ousted hy the defen : 
The latter pleaded the general issue. 


At the trial, after the jury were sworn and me 


.° submitted to them, the plaintiff prayed leave toadd’ ‘ 


plea of prescription, and submit the fact of the 
ed posession to the jury. The district court | 
ed the plea to be entered, but refused to allow’ -the 


fact of possession td be submitted to the jury 3 7a, 


which a bill of exceptions was taken, 
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The jury found the issues for the defendant, - 
! The plaintiff moved for anew trial, on the ground 
‘of new and material evidence discovered since, which 
he could not, by ordinary diligence, have discovered 


‘before—and. on the ground that the verdict was con- 


trary to evidence. He added to his own affidavit that 


122. 


& 


West’n Di 
September, “ean? 
—~ 
Porter, 
vs. 


Ducat, 


of one W. Johnson; the person who had informed © 


him of the new evidence. 
The new trial was refused, ahd a bill of exceptions 
was taken. 


The district court gave aaa that the plaintiff - 


be perpetually enjoined from asserting any claim to 
the premises and pay costs, The plaintiff appealed. 
The parties agreed that a statement of facts should 
be made by the district judge, who promised to do it; 
Afterwards, being called upon for it, he answered he 
had lost his notes, and could make no statement. 


It appears to us the district court erred, in perpetu. 
ally enjoining the plaintiff from asserting any right to 
the premises. It is not clear that a defendant can ob- 
tain such an injunction, and, in the present case, it 
was not prayed for. . 

It is not the fault of the plaintiff, that the district 


judge mislaid his notes and was thus unable to make ° 


the statement he had promised, and which it was his 
duty to make ; the plaintiff ought not to suffer from 
an accident which he could not control, 

VOLs 13, 16 
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If there was any possibility of'a statement being 
made, we would issue a mandamus,'as we'did inthe — 
case of Broussart vs. Trahan’s heirs, 3 Martin, 704, 
in which the district judge neglectéd to draw a bill of 
exceptions, which he had engaged to prepare. | 

With a statetnent of the evidenc e ‘before the juty, 
we ‘could ascertain whether the verdict be contrary ’ : 
thereto and whether the district court ‘erred in refus. 
inig'the'newtrial. a 

It certainly erred, in refusing to allow the posses. — 
sidn, alleged in ‘the plea of ‘prescription, to be submit. 
ted ‘to the jury, 

For ‘these'reasons,-and as ‘it ‘is not'clear hit the 
plaintiff could by ordinary diligence have ‘discovered 
the evidence, mentioned in his afidavit, we are c . 
Opinion he ought to be relieved. 3 


It is, therefore, ordered, adjudged and decreed, that 
the jifdgment of ‘the district court’ be annulled: 
voided and revérsed, and that ‘the case be ‘remanded, © 


~ for a new trial, with directions‘ to' the judge to ‘allow 


the fact of possession to be submitted, atid ‘that’the — 
defendant and appellee pay the: cost of tiis appeal. 
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PREVOST’S HEIRS vs. JOHNSON. & AL, West’n. Distri 
f ¢ - ry September, 


me Sree 


Apreat from the court of the fifth district, Paryear’s Keiag 
4° ce a NE Ee ‘ 


The plaintiffs stated that they are the owners and Jo#™se* & at 


proprietors ofa tract of land, described inthe petition, Wen anus 


per enters on iand. 


sald in 1780 by V. Lesassier to J, B. Macarty, from, be acquires pos- 


session inch by 


whom their ancestor purchased it, the same having pore a 


been possessed and enjoyed by the plaintiffs and those Pies. ; 

~ The possession 
of one who sliews 
d d the def no title, — the 
wards, and the defen ; * extent of it is not 
’ dants have, with force and arms, {fen to have 


entered on the premises and disposessed them ; they reached withia « 


prayed that the defendants might be decreed to deliver sn thee pe 


and yield possession, pay damages and for general re- ‘ia ie " 
lief. ‘ and eg —— 

woo uiiding 
The defendants pleaded the general issue ; alleging Peres acts of 


cessarily acts of 


their possession for a year and a day, and that of those possession of the 
: and—as clearing 


under whom they claim for thirty years and upwards , and, _ cultivating 
that. they are the real owners and proprietors of the = _ _ 
land, under good titles. bea nae 
There was judgment for the plaintifl, and the-de- sspulstio, that 
fendants appealed. nie ay fae ne rep ante 
till the title 
By the statement of facts, the plaintiffs are admit- wg 
ted to be the heirs of N. Prevost, dec’d.-: pga 
A deed of the widow Lesassier was read on the ak tenes — 
part of the plaintiffs, in which she declares on oath thay, no suit is com- 
by an instrument -under private signature, her said > pap eM = 


late husband sold to J. B. Macarty (in 1780) with litigious right, 


~ 


under whom they claim for thirty years and up- 
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- express dindtiloe of ratifying the sale, a tract of lang 
of 80 arpens in front, on both sides of the bayou - 

Teche, in the district of Attakapas, at the place vul. 
garly called the chicot noir, the price of which the 
said Macarty paid down ; that by the said instrument, 
Lesassier engaged to execute a notarial sale, at the 
requisition of Macarty ; which was not done, owing to — 


~the destruction of the titles, which were destroyed in 


the conflagration of 1794; these titles consisting in’ 
a grant to Lesassier, and several deeds of exchange 
with some Acadians, for a tract of land which Lesas.. 
sier had on the Vermillion ; in consequence of which 
for herself and her heirs, she confirms the sale &c, 
This deed is executed beforea notary, and bearg 
date ofthe 12, May 1804, 

The plaintiffs next introduced Macarty’s deed to 4 
their ancestor. Also, a petition from Macarty to the 
intendant of the province of Louisiana, in which he 
States that the sale, under private signature, of Lesas. 
sier for the land in dispute was mislaid in the office of 
Pedesclaux, and prays that an inquiry may be made, 
as to his payment of the taxes thereof.—The inten. 
dant’s order thereon of July 16, 1803. 

The deed of the representatives of J. B. Hebert to 
the defendants of Jan. 26, 1812. 

Certain Spanish proceedings to establish the 
destruction of Macarty’s house, his papers &c. in the 
conflagration of 1794; Macarty’s will, 
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-~Boute deposed that in 1776, Lesassier made indigo Westa Dienst 
on’ the west side of the bayou Teche, at the place wows 
where Ursin Prevost now lives, about 34. arpens *#¥9#?’s heirs 
beiow N, Loisel’s lower line, which is opposite Jounson & Ate 
the lower line of the defendants’ land, upon the 
other side of the bayou. He believes Lesassier 
remained there until Macarty went on the land; - 
but the witness was absent from the country, about 
this time. On his return, in 1779, he still found 
Lesassier there. Soon after his return, which he be- 
lieves was in 1780 or 1781, he thinks Macarty re- 
moved on the land by sending a white man, three ne- 
gro ren anda woman, to keepa stock farm. He 
does not know how long it was kept, perhaps five or 
six years. Macarty had a field enclosed on the west 
side, where is cabin was, and cut ,;wood on the oppo- 
site. There was no wood on the west side ; he made 
a little pavure at the water’s edge, on each side of the 
bayou to cross his oxen and haul wood. He made a 
bridge over the bayou chicot noir, on the west side 
of the Teche, and about 35 or 40 arpens from the 
bayou, behind the land on which he had his stock farm, 
which has ever’ been called Macarty’s bridge. The 
land remained unoccupied, from the time Macarty 
removed his stock farm, until Prevost took posses- 
sion ofit, by putting his sonin law N. Loisel, on it, 
on the west side. Lesassier told the witness he had 
gold both sides of the bayou. The old inhabitants 
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so understood it ; Declouet and Sorrel, who.are dead, 
"considered the land to belong to Macarty. 


Frelot deposed that he has been in the Attakapas he : 
“38 years and lived most of the time, with Boutte, — 
Macarty always claimed the land on both sides of the 
bayou Teche. When he came to Attakapas, Lesassieg 
was on the land, where he remained one or two yearg 


after the arrival of the witness. When he left it, Ma: 
earty sent four negroes to keep his stock farm, who 
remained there four or five years. The land remain: 


ed without settlement, until Loisel took possession — 
of it, for Prevost. Macarty built a bridge on chicot — 


noir, which was always known by his name. He 
cut wood on the opposite side, and the witness saw 
corn growing there one year, ina small uninclosed 


field, planted by Macarty’s negroes. Since he has been 
in the‘Attakapas, he has understood Macarty claimed | 
the land on both sides of the bayou, and it was ges 


nerally understood he owned it, . 


Carlin deposed he came to the country about for. 


ty five years ago. He saw a stock farm of Macarty’s 
on the west side of the bayou, and land cleared on 
each side and negroes at work. He understood that 
all on each side, belonged to Macarty. 

Pellerin deposed that Loisel arrived on the land,.: 


claimed by the plaintiffs, on the west side of the 


bayou five or six years ago. 


Borel at first stated that Loisel and one of the der 
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fehidaits went into possession, about the same time, > eae Die. 


about five years ago. On the next day, hecorreetted 9 Uvw _ 
Prevost’s heirs 


his testimony, by stating it might be a little’sooner. 
‘Decuir, deposed he knew. Macarty did all his'busi- ° 
ness. and has knowlege ‘of the land claimed, but ‘not of 
its boundaries. He was once ‘desired by Macarty 
to measure eighty arpens, on-each side‘of the bayou 
Teche, at the chicot noir ; he did so, on the’ ‘western 
bank only, where ‘he ‘found that quantity ‘of land :*he 
did not mieasure’on the eastern ‘bank, ‘because «it 
was covered with wood : he sent the platto ‘Macarty: 
he ‘has been an inhabitant -of Attakapas‘ for ubout 
thitty five years, but'does not ‘recollect at'what time 
Macarty ‘came ‘on'the land’: he recollécts to‘have'seen 
his settlement and stock farm‘for many ‘years. “He 
doés not know'that the land belonged 'to ‘Lesassier 
and was settled by him’: ‘but ‘it is'in his -knowlege 
that, for about‘thirty five or thirty six -years, tliedand 
in -dispute has been ‘considered as ‘the property ‘of 
Macarty'or his heirs. ~All ‘the old ‘inhabitatits of the 
place'told him ‘so; and Sorrel advised the witness 
to buy it, saying Macarty owned eighty arpens on each 
side. ‘Under the Spanish government, ‘land ‘was 
gaxed, for public works generally -and/the ‘premises 
were “so in Macarty’s ‘name, having often paid’ the 
taxes for Macarty and at his request. " Macarty’s 
settlement was on the western side of the ‘Teche. 
Judice deposed he has been an inhabitant of the 


Jounyon en 
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Attakapas for thirty nine years and knows the land of 
Macarty on the bayou Teche, at the chicot noir, but 
not its boundaries. It belonged to V. Lesassier, but 
does not know at what period hecame onit. The 
land has been considered as belonging to Macarty for 
thirty five years past, till the defendants took posses- 
sion of it. The land was taxed under the Spanish 
government as Macarty’s. V. Lesassier, his wife and 
the witness arrived together to the Attakapas and 
Lesassier acquired the land, but his wife disliked the 
place and’ Macarty, who was pleased with it, pur- 
chased it, in the presence of the witness, who had also 
been present at the purchase of it by Lesassier. The 
witness has knowlege that public acts of sale, in 
both instances, were executed : he believes, but he is 
not absolutely sure of it, that he subscribed them as 
a witness. He thinks they were executed before De- 
clouet. On the witness’ return from the Missis- 
sippi, he saw the enclosures and cabins of Macarty’s 
stock farm, on the western side of the bayou, aban. 
doned—the establishment having been transferred 
tothe Vermillion. He does not positively recollects 
but believes Lesassier’s purchase of the land was 
about forty years ago. Itis not in the knowlege 
of the witness how leng Macarty occupied the land, 
but, on his return from the Mississippi, where he was 


for seven years or thereabout he heard it said that he ’ 
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had occupied it for three or four years or therabouts. West’n_ Distti . 
Delahoussaie deposed that Athanasé Hebert, ida’ = at 

person unknown to the witness, came to his father’s, Panvoor's heirs 

and consulted him, as to the suit he was about to in- Asimby Ge, 

stitute for the premises, and asked him whether he 

believed they hada good title thereto ; to ‘which his 

father answered they had none, and that he, Athanase, ' 

was old enaugh to recollect that the land’ had been 

exchanged for another, that on the Vermillion. 

On which Athanase replied that he was very young, 

yet herecollected it, and that the family had occu- 

pied the tract on the Vermillion, that he would have 

no suit for the land, and he had declined selling it, 

knowing that he had no right thereto. 
Deblanc deposed that Athanase Hebert told him 

he did not ‘join in the sale of the land, because he 

was very young at the time : he well recollected that 

his father exchanged the land with V. Lesassier, for 

another on the Vermillion—that he had nothing to do 

with the present suit, that if Johnson failed he was to” 

pay costs, and if he succteded, account to Hebert’s 

heirs for one half of the price ; that he, Athanase, had 

had nothing to do with the suit, for he had heard thit 

his father had said that the exchange wasa verbal 

one, and he would not disturb Macarty’s heirs, as 

his brother had settled the tract on the’ Vermillion.» 

' WOL, IX. 17 | | 
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ict. The witness.knew long before he came to the Ate 


takapas (20 years ago) that Macarty owned a tract 
of eighty arpens on each side of bayou ‘Feche, at the 
place called chicot noir. One Devesin had been 
advised to purchase it—he never heard that any 
person had any claim thereon,.—The witness was, 
Commandant at the Attakapas and the land was. 
taxed as Macarty’s. Macarty hada deed from Le. 
sassier, but the witness believes it was destroyed in. | 
the conflagration of 1794, V. Lesassier’s deed was: 
recorded at the request of Macarty, thro’ the witness, 
in the United States land office, 

Berard deposed that to-his knowlege Macarty 
owned and posessed a tract of eighty arpens in front 
on each side of the bayou Teche, at the chicot noir, 
and paid taxes therefor. It wasfor a considerable 
time back reputed his property ; he cannot tell how 
long, but a very long.time ago. He never heard of 
apy claim, from any other person, nor of any adverse. 
possession.—He was. syndic as. early as 1772, and 
veas in office twenty two years, and as. such collected 


_ the taxes. He knows that Macarty established.a 





stock farm, but cannot. say how long he kept it up. 

On his cross examination. the. witness declared. 
that he knows that Macarty possessed eighty. arpens 
in front. on each side of the bayou Teche, -at the: 
chicot noir, because he paid taxes therefor. Land 
and other property were taxed, and lists were made, 
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on which every one was inscribed with thé“ atnount bel 3 


of the taxes, he was charged with: he knew Matarty 
had a stock farm, having seen his'settlement; negroes 
and cattle ; it was on the-west bank. 


Paivori’s héted 


~ Porter, for the plaintiffs. It is well known to this 
court and it is in evidence that, in the year 1794, a 
fire broke out in New-Orleans, which consumed 
almost the whole. of that city. It was so. instanta- 
neous and so rapid in its effects, that Macarty, the 
ancestor of the immediate vendor of the plaintiffs’ 
ancestor, escaped almost naked, and was not able to 
save any thing but his life, from the general destrug. 
tion. All his property, in the city, and papers of every 
kind, were destroyed : among the latter were necessa- 
rily included all his documents and titles for the land 
he held-in:the Attakapas. As soon ashehad ascer~ 
tained the extent of the injury he had sustained, he 
endeavoured to remedy it. The titles, by which he 
had obtained the premises in question from Lessas- 
sier, being under private signature, it became necés- 
sary to obtain a formal recognition of their existence. 
He applied to the widow and representative of Le. 
sassier, who died in the mean while. By a notarial 
instrument, she recognised the sale, made by her - 
husband to Macarty, of 80 arpens in fronton each 
side of the bayou and confirmed his title, He ap- 
plied to the intendant in regard to these lands, and 
fnentioned them as his property; in his last will 


vey Wohstot OS 


—— oe a ee 
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West's , Dietrict is a declaration which, asa part of the res gesta 
“Sy _ in the cause, is material. 
tere” The general reputation of the country that Ma- 
| Jonmos & as carty, for upwards of thirty years, before the com. 
mencement of the present suit, owned the land is 
proven by Boute, Frelot, Decuir and Berard and it is 
proven that such was the belief of Declouet and 
Sorrel, two old inhabitants of the neighbourhood, | 
: now dead. His heirs entertaining that belief, sold it 
with warranty, to the ancestor of the plaintiffs, whose 
gight and those of his vendors were so generally and: 
universally understood, that neither their possession 
of title would, it is presumed, ever have been called 
in question, had not the defendants bought up a title 
or giant calling for the premises, dated so far back as 
1777, in favor of one Hebert, who, with his family, 
has resided in the Attakapas ever since, withoutever ‘ 
claiming the premises. In their sale to the defen. 
dants, Hebert’s heirs stipulate that they areto have 
nothing to do with any suit against Macarty, and 
the vendees take care to stipulate that, unless they 
succeed at daw, they are not to pay any thing for the 
land. Under this sale, they, entered, ata time when 
the plaintiffs were already in possession of the tract 
sold them by Macarty, within the limits of which is 
that so purchased from Hebert, by the defendants. 
The length of time, which has elapsed since many 
of the transactions, to which we are obliged to refer, 
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took place; the loose manner of conducting business West’n Disa 
under the Spanish government, resulting from the Wary 
confidence and good faith which then. prevailed in so. P**¥9sr’* Deis 
ciety, and the difficulty of producing proofs of facts Jonxeo # &.4my 
so remote, no doubt inspired the defendants with the 

hope of holding the land. That they were mis- 

taken, and that, as all others who present themselves 

‘ gna similar shape in a court of justice, they will meet 

nothing but mortification and defeat, is confidently 

¢xpected. | 


We hope to prevail, 1, because we have been in po- 
session for thirty years, before the defendants’ entry. 
2. Because we shew possession for ten years and 
upwards, in good faith, and under a just title. , 

3. Because, after a possession for such a length of 
time, the court will presume a surrender of the defen. 
dants’ title, under the circumstances of the case, 

4. Because, the defendants have purchased a Jiti- 
gious title and the plaintiffs have a right to be subro- 
gated to their right, on payment of what they have 
stipulated-to pay, ii 


I. The thirty years posession is proved by a 
te, who deposed that Macarty entered into posses« 
sion in 1780 or 1781 and Lesassier had been in po- 
session for four or five years before, _Frelot, De- 
cuir and Carlin establish those facts and Frelot 
adds that Macarty cleared land and planted gorn 
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West'n pid on the eastern side of the bayou, built a bridge and 
www erected a cabin on the western. Heremained there 
Parvowws MHS four oP five years.  Decuir states he was ordered by 


: Jonmon Was Macarty to survey 80 arpens on each side of the bay- 
. ou, he did so on the western side ; that he paid taxes 
on the land for Macarty, which also proved by Be- 

rard. / 


In examining and giving an application of these 
facts, we shall shew what is posession, according to 
the jurisprudence of our country—what species of 
possession may be the basis of prescription. 

_ Reference shall be made only to works of approved 
authority and no point pressed, beyond what is con- 
scientiously believed to be tenable. 

Possession may be defined “ the detention ‘of a 
corporal thing, which we hold in our power by our- 
selves, or another, who holds it for us and in our 
name.’’ ~ Pothier,’ Possession, m. 1. ‘* There are 
two principal kinds of possession, the civil and that 
merely natural” id. n.6. In order. that a posses- 
sion may be reputed to proceed froma just title, and 


be consequently a civil possession, the possessor 
ought produce suchatitle, or shew that the possession 
has ‘lasted during such length of time, as will give 
rise to a presumption that such a title intervened.— 
We will shew elsewhere, what that time ss ad to be, 
Id. n. 8. 

How is possession acquired ? 


t 
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‘ Jn order to acquire possession of things, there West District 


must be the will of possessing and the apprehension neon lags 
of, it.” Id 39. Aspicimus possessionem corpore -er Puavorr's heirs 
joiner eo oe 


animo, neque pet se animo, aut per se corpore. ff 
43, 2,3. 

The proof brings our case within this description, 
Macarty had the mind and intention to pessess, 
joined to the actual occupation of the land ; since he 
ordered a survey of it on each side of the bayou, 
cleared and cultivated land on one, and builta cabin 
and a bridge on the other. As the enquiry, at. this 
stage is merely as to the guo animo, with which he | 
possessed, it is unnecessary to state that parol proof 
is good to establish it. How, indeed, could it be pro- 
ven in another way ? 

How is possession, once acquired, retained ? 
“ In order to acquire possession of a thing, will a- 
lone does not suffice : there must be a corporal ap- 
prehension by us, or some one, who apprehends it for 
us.and in our name, as we have seen supra. On 
the contrary, when we have acqnired the possession 
ofa thing, the will which we have to possess it suf- 
fices alone, to cause us to keep the possession, altho" 

we do not retain the thing corporally, by oursélves 
or others, Jd. n. 55.” Possession being once ac- 
quired, the possessor retains. it afterwards by. the sin- 
gle effect of his intention of maintaining himself in it, 
Joined to:the right and liberty of using, the thing at 
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pleasure; whether he avail himself of this liberty, ‘by 
using the thing, or leave it untouched. Then we 
possess not only the land, which we cultivate, and of 


* which we take the crops, but all those which we suf- 


fer to lay waste without going thereon, provided we 
do not suffer others to assume the possession, ‘* Do- 
mat, 3, 7,2, art. 24 Id. 3, 7,1, art. 6 Licet pos. 
sessio nudo animo adguiri non possit, tamen solo 
animo retineri potest. C. 7, 32. 4. Quemadmodum 
nulla possessio adquiri, nisi animo et corpore, 
potest, ita nulla amittitur nisi in quo utrumque 
in-contrarium actum est. ff. 41, 2,8. Quod vulgo 
dicitur estivorum hybernorumque saltuum non 
possessiones animo retineri. In exempli causa di- 
dici Proculum dicere ¢ nam ex omnibus prediis ex 
quibus non hac mente recidimus et amisisse’ pos- 
sesionem vellemus idem est. ff. 43, 16, 25. 

Under these authorities, which might, be multi- 
plied to any extent, it is clear that the possession of 
Macarty and of those who claim under him con- 
tinued down tothe time of the defendants’ entry, 
even if we did not shew a single act of ownership, 
during the interval. Clearly as this point is establish- 
ed, iit will, if possible, by further citations, be made 
more satisfactory to the court. 

This will of retaining possession is always sup- 
posed, while no well marked contrary will appears, 
Therefore, even if aperson had abandoned the cul.‘ 
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ture of hi$ land, he would not for this be presumed:to ane ee 


have the vill of abandoning the possession of it,he wer 
would:.then be presumed to have the will’of retain- ee 
ing it, and he would effectually retain it, Pothier, ean. 
Prescription, n. 55, & 56. 
But, the plaintiffs here are not under the necessity 
of resorting to this presumption of law, altho’ it 
would be sufficient for their purpose. So far from 
any thing appearing in evidence, to raise a presump- 
tion that Macarty intended to abandon the property» 
there exists every kind of proof, short of that which 
would result from natural possession, that he retain- 
edit. Taxes paid, bills of sale received and con, 
firmed, application with regard to titles from the go, 


" vernor, declarations in the last will, every thipg shews 


that, till the moment of his- death, he had the inten. 
tion of retaining his possession. 

As it was objected in the district court that pose 
session, in order to.be the , basis of presumption, 
must be natural, we shall first dispose of this point, 

As prescriptions were established for the public 
good,in order that the property of things, and other 
rights be not always uncertain, he who has acquired 
the presumption has no need of title, and it stands tq 
him in lieu ofone. He, who. possessed without. ti- 
tle, prescribed at Rome, by thirty years, and after that 
period he could not:be disturbed by the owner. Daa 
qnat, 3, 7, 4, art,.2, 

. VOL. Ix. 18 
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An objection was made, in the district court, that 
there was no proof that we had entered into *iosses- 
sion of the whole land. On’a point so perfectly ele- 


_ mentary and‘so well understood, it is hardly res- 


pectful to quote authorities. “I am presumed to 
have acquired the possession of the whole estate, as 
soon as I have entered it and set my foot on it, 
either by myself or some one for me, without it be« 
ing necessary that either I, or the person sent by me, 
should go into all the parts which constitute thé 
estate. Pothier, Possession, 4, 1,§ 2. ff 41, 2, 3,n 1. 
But, it was said that we proved this by parol 
only. If this objection be to prevail, the conse- 
quences that follow must be that the prescrip- 
tion of thirty years without title will have to be ex. 
punged. For, in no case of the kind, the party, 
who invokes it, may avail ‘himself of it, unless he 
proves his possession by parol.—Unless he be per- 
mitted by evidence of that kind to shew the guo 
animo he entered and possessed, his right would 
be restrained to the ground he stood on, ‘or that his 
house covered. - It would be absurd that the law 
should allow a right and deny every possible means 
of establishing it. 
~ The right, given to the possessor of thirty years, 
to claim a title by prescription, is founded ona pres 
sumption that he hada title and lost it. “ When 
ever the possession is long enongh to cause a just 























OF THE STATE OF LOUISIANA. 139 


“tin _ Weat’n Distri 
title to be presumed, it is no longer, properly speak phinviatn 180, 


ing, by virtue of the prescription that the possessor Wo 
may flatter himself with a sure victory, but by virtue "**”°S"* ete 
of the title, which his posséssion causes to. be pre- louie F Alm, 
sumed. 6 D’ Aguesseau, 629, Ed. 1769. The same 
lapse of time causes it to be presumed the posses- 
‘sion proceeds from a just title, the memory of 
which, is lost, and the written act containing the evi- 
dence of it mislaid, Pothier, Prescription, n 172. 
Courts of common law proceed on the same prin-, 
ciple and decide on the same idea ofa lost title, which 
they presume. Cowper, 102. 1 Bay, 30, 10, Johnson, 
380, 2 Hayw. 1471, Cooke, 3, 57. Peters, 132, 
3 T. R. 151, 3, East, 294, Phillips’ ev. 119, 2 Ts 
R. 159. 
If such be the presumption, and these authorities. 
establish it, if without any kind of proof of title, the 
law raises.one, from other circumstances, will the 
court refuse proof, on support of that presumption ? 
Was it, in virtue of the prescription of ten years, 
which requires a just title and good faith, we were 
now contending for the property—if we had. lost 
that title, we could give evidence of its contents. 
Domat, 3,7, 4, art. 15. The prescription of thirty 
years is founded on the very suspicion of lost title, 
and yet we are told we cannot introduce’ any eyi- 
denee of its contents. If we cannot, what isit but 
saying that the court may decide upon presumption, 
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but'shall not fortify that presumption by positive tes. 
timony ? 

On this ground alone, then the plaintiffs rest with 
confidence their right to introdute parol proof: parti- 
cularly, as it has been already shewn thatto reject it, 
would be at once to decide that the prescription of 
thirty years, without title, could never have 
any operation. But, there is another principle on 
which its introduction could be supported: a prin. 
ciple, which is supposed to be common to every — 
civilized nation, a principle which pervades the juris-- 
prudence of ali, because it flows from the necessities of 
human affairs and the obligations which justice and 
good faith create; it is this, that in matters of ancient» 
date, the strict rules of evidence are relaxed, nay 
abandoned ; because a difficulty exists in nineteen 
cases out of twenty, amounting nearly to an impos- 
sibility to comply with them. Hence it is that deeds, 
of thirty years standing, prove themselves, without 
calling the subscribingwitnesses or accounting for 
their absence, that hearsay evidence is resorted to, &c, 
Philips’ Ev. 182, 350. 2, Fonblanque, 445. 

The civil law books, to which we are.able to re- 
sort, in this western part of the state, are principally 
elementary. It is owing to this, that it is out of my 
power to shew the application of the general princi- 
ple, which exists in that jurisprudence to the same ex- 
tent, that J am able to do from the reports in England 
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awd our sister states. The principle, however, being West’n District, 
. September. : 1820, 


once shewn, the court will no doubt hear with plea- = ww 


sure any thing which shews, how enlightened men, oe rie 


warmed to a sense of public utility and ‘private jus- mitiae ci hat 
tice, have applied these doctrines, in various cases, 

and that more particularly on rules of evidence, as 

from some cause or other (principally from our laws 

requiring evidence to be given viva voce) the Eng- 

lish doctrines, on that subject, have become nearly 

incorporated in our jurisprudence. Such civil law 

books, to which I can resort, which at all touch on 

the point, go the full length I contend for. 

‘“¢ When proof isto be made of an ancient fact, 
and of which there are no written proof, nor living 
witness, if the fact be such that proof of it ought to 
be received, as e. g. if the question be how long 
such an estate have been in such a family, or at what 
time a particular work was constructed &c. evidence 
is received of what has been heard from persons, who 


were then living and are now dead.” Domat, 3, 6, 


11, 7, 14. 

Febrero, speaking: of parol proof, hearsay evidence, 
general reputation, and in what cases they are admis- 
sible, says, in ancient facts, out of the memory of 
men, they make full proof : in cases of little impor- 
tance, and those of difficult proof, when adminicules 
and other presumptions concur, or in the action de 
reintegrando, in order that the disposessed may be 
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West’n District. restored to his estate. ‘Cinco Juicios, 3, 1, 8, 6, n. 
September, 1820. 
wes «574. 


Prevost’s heirs ~The authorities from the common law ave are 

Jouxson & At. tq the same effect, but more minute in their distinc. 
tions, because we have more books to trace the ap- 
plication of the general principle. 

In that system, parol and hearsay evidence is admit- 
ted to prove whether parcel or not, in questions of 
prescription to prove general reputation, in questions 
of pedigree, to establish boundaries, how and in 
what circumstances and to what extent a party 
entered into possession, what declarations have been 
made by a party who claims under title, when a 
possession of thirty years has. been continued in 
the person’ who wishes to make proof of these de- 
clarations.. Fonblanque, 449. Philip’s evidence, 182, 
2 Haywood, 148, Buller’s N. P. 294. 

This point has been discussed, because we deem 

' it: important to shew the general reputation of the 
country and the various acts of ownership exercised, 
onthe property. But, as to the extent to which our 
rights existed, when we went into possession and the 
animus with which we entered, we have more than 
parol proof. We have the bill of sale, or act of 

confirmation of Madam Lesassier, acknowledging 
that her husband had originally sold eighty arpens in 
front, on each side of the bayou, and that she made 
the conveyance, because the former act under private 


signature was lost. 
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. Now admitting, fora moment. that Lesassier had West 


no right to sell the property—adimmitting that it does 
not give a title to the premises, still as’the question 
is, at this moment, not what right Lesassier had, bu 
whether he conveyed any to Macarty or not, it is evi* 
dence to that fact. The sale from Lesassier would 
be so: a recognitive act from his representative, ac: 
knowledging the same fact, must have the same forces 
Pothier, Obligation n. 743, 
_. Take then, the presumption arising from the pos+ 
session, couple it with the declaration of the witnes« 
ses, join all to the bill of sale, and who can doubt that 
Macarty entered into possession of the land, as owner 
and possessor of eighty arpens front on each side of 
the bayou ? 


II. Madam Lesassier’s deed to Macarty is of the 
12th of May 1804, ata time when he had possession : 
it recites and confirms her husband’s title, It is 
a just. title. 

“ We calla just title, a contract, or other act, 
of a nature to transfer property, by the tradition 
which is made in consequence of it—So, that if the 
property be not transferred, it is on account ofa want 
of title in the person, who makes the tradition, and 
not on account of any defect in the title, in conse- 
quence of which the tradition is made.” Pothier, Pre- 

scription, n. 57, 
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_ her to be the legal répresentative of her husband, be- 
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“¢ Those different titles, which have no name, and 
cause us to acquire the property: of things by tradir 
tion, which is made to us in consequence of them, 
when he who makes or consents to the tradition is the 
owner, are just titles, which, when he'is not, give 
us the right of acquiring those things by usucapion 
or prescription: usucapion, which is called usw- 
capio pro se.” Id.n. 76. 

Under these authorities the sale of Madam Lesas- 
sier is a just title. To make it so, it is not neres- 
sary that she should have the property of the thing 
transferred ; for then the party claiming under her 
would not be under the necessity of pleading pre- 
scription ; all that is required is, that the title be such, 
that, should the property have been in her, the sale 
would have conveyed it to Macarty. From the tenor 
of the act, it is clear it would. > 

But, it was objected that we should have shewn 


fore we could read the deed in evidence. Had it 
been necessary that could have been easily done : but 
it was not anticipated such objection would be made, 


or that, if it made, it could find favor or success. 
Deeds of this description are always held prima fa- 
cie good, in suits against third parties. If they 
are permitted to make such an objection, it cannot be 
seen where it is to stop. In every case where an in- 
dividual claims property by bill of sale from the heirs 
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of any person, he will be obliged to shew that the Wenn: Dies 


vendors were the heirs, that there were no other chil- 
dren, and I suppose, after that they were not disin- 
herited ; or if the case is that the ancestor inherits 
conveys, that to lay ground for reading the deed, you 
must shew that there were neither descendants nor 
ascendants alive, at the death of ‘the person from 
whom the estate was inherited, except the grantor. I 
have never seen this in practice, nor is it right or just 
that it should be required : for who knows, if there 


be other heirs, that they wish to avail themselves of 


this right, invito benificium non datur, ff 50, 17, 
69. If they do and contest the act by suit, the ques- 
tion comes fairly to be decided on, and the whole 
cifcumstances are gone into. But, how can the va- 
lidity of a deed be decided on collaterally in a suit be- 
tween other parties? It savours alittle of ridicule 


for a third party, not only to dispute any right in 
Lesassier, but also benevolently to take the part of , 
hiis heirs, to whom he is pleased to give an imagina- 


ry existence. The law, itis believed does not sanc- 
tion such an idea ; let it be remembered too that, in 
this case, évery presumption is in favor of the instru- 


ment. Macarty would not have trusted the con-. 
firmation ofhis right to such an important piece of 
property, to the deed of an unauthorised grantor, and, 


if there were other heirs, they would not have suf- 
VOL. IX. 19 | 
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West’ District. fered seventeen years to elapse without asserting 
Seprember, 1820 


their claim. The court Has already sanctioned the 


~ Prevost’s heirs principle contended for in the case of Martin vs, 


Poumon & Au Hall & al, 


III. The deed of the defendants goes nearly the 
whole length of establishing my third proposition 
viz. that a surender of the title of the grantee ought 
to be presumed. : 

Its features are remarkable, and nearly every ling 
of it is marked by a curious mixture of avarice and 
good faith, each of which triumphs in turn, The 
fairest way, however, of examining the subject, is as 
if the conveyance was in the ordinary mode—as if it 
offered no cause of suspicion—and then ‘to ascertain © 
whether the tenor and effect of the act weakens or fors. 
tifies the conclusions otherwise flowing from the facts 
of the case. 


It has been already observed that one of the prin 


ciples, on which the law recognizes the right of he 
who has possessed for thirty years, is that, after such 
a length of time it is presumed that the party had a 
title (even of the most solemn kind) which has been 
lost by time or accident, Numerous authorities have 
been cited. to that effect (ante) and a close exas — 
mination of them will shew that the courts to 
whom similar cases have been presented, presume 
a deed from him who claims the property, in favour 
of the adverse party who had nothing to shew, but 
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long powrtion. This from-two grounds: to quiet phd Maan 
, and,because it is probable that the party eet er 


surrendered his title, or he would not have syffered Panyost’s heirg 
Jouxsox ¢ AK 


30 long a time to elapse without asserting it, 

Long and undisturbed possession of any right or 
property affords a presumption that it has had a lee 
gal foundation, and rather than. to disturb men’s pose 
sessions, even records have been presumed, Peake’s 
Ev. 31. 

Where a mortgage deed is produced, if the mort- 
gagor never entered, and no interest has. been paid 
for twenty years, courts have uniformly instructed 
juries to presume a surrender. 3 Johnson, 376; 7 
Id. 283; 12 dd. 394; Bull. N. P. 110. 

In the case of Patton vs, Hynes, 1 Cook, 357, the 
Circuit Court af the U.S, decided that, after a peaces 
able possession of land for twenty years, it may be 
elt to the jury to presume, that there was,a deed and 
that it was registered, 

So, where M. died in possession, of land, and his 
son and heir at law succeeded to the possession, and 
continued therein for eighteen years, it was held’ that 
a purchase of the land by the ancestor might be pre. 
sumed, 10 Johnson, 377, 

These are ordinary cases, surely not so. strong as 
the present. Heberts’ patent is of 1777. Can it be 
supposed that from that time to 1812, if the land 
had not been sold:to Lesassier (as the witnesses prove) 
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West’ District he would not, in some mode or manner have taken 


Septe 
SF an 


CASES IN THE SUPREME COURT 


Possession or asserted his right? No tax was ever 


Prereup heits paid by him, he cannot produce one witness living 


Jounson & at. 


nor the say so of any man now dead, that during these 
thirty-five years any right was claimed or any species 
of ownership on the land exercised. Nor does he 
attempt to account for the violent presumption thus 
raised against him, and that. too, living within a few 
miles of the premises. He shews no absence, leaves 
a silence from thirty to forty years unexplained, 
Gentlemen may talk of proof by writing and proof 


_by record : but if this be not a full and conclusive 


proof of a surrender of title, as strong or stronger 
than either or both of these put together, I must con. _ 
fess I know nothing of what is evidence: nor can I 
conceive what is to make an impression on the hu- 
man mind, if this does not. 

How strongly, too, does the language of Hebert’s 
heirs’ sale to the defendants strengthen and fortify 
this presumption, if indeed it can be strengthened. 
It presents a curious spectacle of the reluctance, 
with which they consented to sell that, which they 
felt they had no right to—of the great doubts and 
perfect wordly wisdom of the purchasers, who made, 
as the court will see, a saving bargain, and of the 
pains. which the vendors had, in yielding up their 


good faith for the chance of gaming the purchase mo- 


ney. The act of sale, after stating the parties and 
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going on to say that the heirs of Hebert sell (not Westin District? 


the land) but-their right thereto, contains the follow- ww» 


ing clause : “The said conveyance made for and in pnereney ae 
consideration of 3,500 dollars, payable when the joumson i am 
purchasers will be confirmed in the possession of the 
said tract of land, by the decision ofa court of justice, 
or when the heirs of Macarty will have made an aban- 
dorment of their rights and claims to the same. It 
is well understood among the parties, that all costs 
arising from the law-suits, with the heirs of Macar- 
ty, or any other claimants under Macarty’s grant, 
will be at the risk of the said James Johnson and ‘ 
George Singleton ; and if ‘any deed or conveyance 
shall appear from J. B. Hebert, deceased, for the said 
tract of land, the present deed and every thing herein 
shall be null and void, otherwise to remain in full 
force and virtue, &c.’? 
Now, unless there was something more than com- 
mon in the circumstances of this case, why adopt 
such an uncommon mode of making the conveyance, 
unless they really felt that something might hereafter 
‘appear, which they dreaded, and which they hoped, 
would not perhaps come to light? Why adopt such 
‘numerous and severe precautions, and why adopt 
them all against Macarty, and entertain no appre- 
hension from, any other source? Any intelligent 
man can readily give an answer to these queries, and 
see through the whole transaction. ‘The defendants 
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pr onl thought it was a good chance to get a most valuable 
“~~~ piece of property, at one fourth ofits real price. In 
Pasvous* “eS making the experiment, they ran no risk of loss, 
jounsox % 45 The vendors evidently yielded with reluctance to the 
temptation thrown in their way. It is a pity they 
yielded at all. But, in every line can be traced their 
doubts, pains and anxieties, at what they were doing, 
Why did they feel them? Who can have any diffi, 

culty in giving an answer ? 

Does not, then, the language of this deed most 
strongly fortify the presumption otherwise flowing 
from length of time, and make this one of the clear, 
est cases that can be imagined of a surrender of a 
title ? Let the court take with it the testimony given 
in the cause, and how will this point stand? “‘Thirty- 
six years.silence on the part of the vendors-—a deed 
couched in the language already stated, and paral evi- 
dence to sustain what is otherwise a violent pre- 


Sumption. 


IV. Hebert’s heirs sell to the defendants all their 
rights and pretensions to the land-—to be paid for, 
when the decree of a court of justice confirms them 
in their right to it; and a clause is added, that the © 
costs arising from the law-suit with the heirs of Ma- 
carty, shall be at the vendors’ expense, {s this a li- 
tigious right? — 

Of its being so to every common intent there can 
be little doubt. The deed acknowledges a suit to be 
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commenced, and provides for its consequences. It West'n 
isin truth the purchase of a law-suit in express won La 
terms. Let us examine whether there be any thing — ead 


in our law that repels the idea. 

‘‘ A right is said to be litigious, when there ex- 
ists a suit or consultation on the same. Cod. Ciu. 
368, art..131. Are these expressions restrictive, 
or merely enunciative? We contend that they are 
enunciative ; because one gteat object of the statute 
would be defeated, if they were regarded in any other 
light. The object of this statute, as it is plain to ev. 
ery one, was to cut off temptation to those who make 
it their business to buy up rights at a low rate, that 
they may succeed in law—to check litigation of this 
kind, which all civilized nations abhor, by depriving 
him, who makes sucha purchase, of the means of 
rendering it a matter_of profit. This was no doubt 
the object of the legislator. What other rule of con- 
struction can there be applied to it, but that you 
must so consider and restrain it, as- ‘to repress 
the mischief and advance the remedy.”—A cardinal 
rule, never to be departed from by courts of justice 
in construing remedial laws. Now, the cases in which 
. this provision would have a beneficial tendency must 
be few indeed, if restrained to suits already commenced, 
because they are seldom the object of traffic, and for 
this reason: men, who, do not make trading in law 
their means of livelihood, seldom go into court, til! 





youl 'G Ale 














152 


West’n District. 
1820. 


September, 182 
aad 
Prevost’s heirs 
os. 
Jounson & ax, 





OF THE STATE OF LOUISIANA. 


after having well considered the nature of their claims 
and until they are advised that it is such a one’as can 
be supported. After taking this step, they scarcely 
ever feel inclined to sell under the real value, and con- 
tracts for property pendente lite are, as is well known, 
extremely rare. ‘There may be exceptions to what 
is here asserted, but they are few. On ‘the other 
hand, it is a great evil to permit men to go round 
seeking every obsolete claim, hunting out every for- 
gotten or obsolete title, purchasing it for little or 
nothing, as is the case here, and the instant after they 
acquire it making it the basis of an expensive and’ 
vexatious lawsuit. Independent of the magnitude 
of this evil, it is one of frequent occurrence, and from 
its nature calculated to increase to an alarming ex- 
tent, unless frowned upon and punished whenever 
the proof of it can be completely made. 

There is another consideration, which ought to 
have considerable weight in the construction of this 
statute. One of its objects, perhaps the only one, 
was to prevent litigation. By confining it to suits com- 
menced, this object is in a great measure defeated. 


For, as the suit is begun, before the purchase is 
made, litigation is not at all checked. The only dif- 
ference is that it is carried on at the expense of one man, 
instead of that of another. It is difficult then to con- 
ceive that the legislature intended to restrain the pro- 
visions of the statute to cases in which the very evil 
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they wished to eradicate would remain untouched, _—_ District. 


ember, 1820. 


On the other hand, by applying it to the extent which wwe 
is here urged, the law is made to reach and destroy Fe pen ven 
the mischief? which the court clearly see the lawgiver J*™*™ oan 
had in view. 
An objection may be made that this rule of con- 
‘struction would check and embarrass the transfer of 
property. A little consideration will show that this 
idea is not tenable. What is contended for here 
does not reach the case of one buying’a piece of pro- 
perty, where one who has an adverse claim may or 
may not assert his right, or where the vendor would 
have prosecuted his claim as well as the purchaser. 
All that is contended for is that it reaches this case. 
Where positive proof is given that the purchaser is 
the cause of the litigation, that he buys a law suit, and 
that though those he bought from are willing to sell 
him the right of action at law, it is clear it is one 
which they would not exercise themselves. Had the 
sale been in these words: ‘‘we the vendors sell and 
convey the right of a law suit against Macarty,” I 
suppose no one would contend that it was not a liti- 
gious right which the vendees acquired. Yet, let the 
defendants’ deed be examined, even in the most fa- 
vorable aspect, and it will be seen that in truth they 
bought nothing else. . 
In support of this position, the court is referred 
| NObe 1Xe 20 
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West’ District to Pothier, Vente, n. 583. 15, Jur. du Code Civ. 
September, 1 
olga " 328—345, 


pmeeere kee Ae Rome. purchasers of litigious rights were held 
Gente & at.) such abhorence, that the law refused them an ac- 
tion for the thing thus acquired. Si contra licitum, 
litis incertum redemisti, interdicte conventionis tibi 


jidemimpleri frustra petis. Code. 4, 35, 20. 


Brent, for the defendants. I contend that 1. the 
plaintiffs, if they recover, must do so, according to 
the title which they have set forth, viz: a deed from 
V. Lesassier, in 1780—this they have failed to prove. 

2. The deed of Mad. Lesassier is no evidence of 
that of V. Lesassier, and ought not to have been re« 
ceived in evidence. 

3. The petition states that the premises wete sold 
in 1780 to V. Lesassier, by him to J. B. Macarty, 
from whose heirs they were purchased by, the plain- 
tiffs. Therefore, before they recover they must show, 
by legal evidence, that the land was sold by V. Lesas- 
sier to Macarty. The legal evidence is the best 
which the nature of the case admits of : in the present 
case, the production of the original deed from Lesas« 
sier. ‘Their omission of doing so leaves them un- 
der the imputation of withholding a document, which, 
if produced, would be evidence against them. us 
cile vs. Toustin, 5 Martin, 613. 

They urge that this deed was once under private 
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signature, that it is lost, and consequently they may West'n Disttict, 


September, 1820. 
give evidence of its contents. If this were true, w¥~ 


. Parvosy’s heird 
it would not be controverted: but in order to avail 8. 
os : _ Jonnson & Ay 

themselves of it, the yought to have stated it; as they 
did not, the court will not permit them to take us by 
surprise. 

But, admitting, that this may be proven without 
having been pleaded, to the general rule that no such 
evidence shall be received of the contents of a deed, 
there is, indeed, an exception, when the deed is lost. 
Civ.. Code, 312, art. 247. 2, Pothier, Obligations, n. 
847 and 815. Are the plaintiffs within this excep- 
tion? ; 

Madam.Lesassier’s deed furnishes the only evi- 
dence on record, that the deed of her husband to Ma- 
carty, was under his private signature ; but’she does 
not say it was lost in the conflagration of New-Or- 
leans, in 1794. She says that by the said deed her 
husband bound himself to execute an authentic act 
on request, which was never done, owing to the des- 
truction of the titles, burnt in the conflagration of 
1794: which titles were a grant for a parcel of the 
land, and deeds of exchange with several Acadians, 


for the rest. 

But the introduction of the deed of Madam Lesas- 
sier was opposed, and ought not to have been receiv- 
ed. It is true it is sworn to, but, it is a voluntary 
affidavit, made ex parte, and which cannot be used 
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against the defendants, as neither them nor any per. 
son, under whom they claim, were present, nor have 
they ever had an opportunity of cross-examining the 
deponent. 

In neither of the other documents do we find any 
legal proof, that the deed, under the private signature 
of Lesassier to Macarty, ever existed, nor of its loss, 
nor of the fortuitous event which occasioned this loss. 

The plaintiffs, on this point, are not more fortu- © 
nate, in their attempt to establish this deed by witnes- 
ses. None of them can say any thing positive, with re- 
gard to its existence or loss, Deblanc has heard or 
believes it was lost in the conflagration of New-Or- 
leans, in 1794; but the gentleman does not inform 
us how he heard of it, or why he believes it—whe- 
ther he heard it from Macarty, or believes it from the 
petition of Macarty to the intendant, and the pro- 
ceedings had thereon. 

I lay it down, as an incontestible principle, that, 
before the contents of an instrument may be proved 
by witnesses, the court must be satisfied of its for- 
mer existence, and its loss or destruction. Civ. Code, 
312, art. 147. 2 Pothier, Obligations, n. 815. Ad- 
mitting, however, all this to have been satisfactorily 
proven, the witnesses who depose, as to the contents 
of the instrument alleged to have been lost or des- 
troyed, can only be persons who have had it in their 
hands, and are well acquainted with the handwriting 
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of him, who executed it, or who had a particular ee ae 4 
knowlege of the fact or contract of which it wasin- wow . 
tended to be the proof. _ It is, therefore, clear that, in Pasyost's eam 
the present case, the court cannot listen to the testi- Joemos. 4. 4% 
mony of persons, who declare that they have heard 
and believe that Lesassier sold the land in dispute to 


Macarty, 
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The plaintiffs, however, rely on the deed of Ma- 
dam Lesassier. This instrument was executed in 
1804, and, as is there stated, after Lesassier’s death. 
The introduction of this paper as evidence was op- 
posed, and a bill of exceptions was taken to the opi- 
nion of the court, in admitting it. , 

This instrument contains the declaration on oath of ‘ 
that lady, that a deed under the private signature of 
Lesassier, her husband, was given in 1780, to Macar- 
ty. She swears, indeed, toall the other facts which 
the plaintiffs allege in support of their title. 

Farther, the defendants had a right to resist the 
introduction of this piece of evidence, on the ground — 
that it took them by surprise, inasmuch as the facts 
thereby disclosed, were not alleged. The plaintiffs 
claimed under a deed from Vincent Lesassier to Ma- 
carty, in 1780, and a possession of thirty years. 
These facts were denied and put at issue by the de- 
fendants, who also set up a better title. They came 
prepared with testimony to disprove the facts so al 
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the introduction of another title, not made in 1780, 


_ Prevosr’s heirs. but in 1804, not executed by Vincent Lesassier, but 


by Madam Lesassier, his widow, took them by sur. 
prise, as nothing in the pleadings could lead them to 
the belief, that the plaintiffs relied on this latter deed. 

Again, Madam Lesassier sells and warrants the 
premises to Macarty. Admitting, therefore, that her 
deposition, contained in this deed and sworn to, was 
regularly taken, in the presence of the defendants, still. 
they could refuse its introduction, as the evidence of 
an interested person. 

Let us nowexamine this instrument, as.a deed con- 
veying a title to the land, not as a deposition of a 
witness. 

It is not shown that Lesassier was dead when it 
was executed—nor even that the person executing it 
was his widow—nor whether he died testate or in- 
testate, with or without issue—whether his heirs 
were of age or minors, single or married women. 
She mentions, indeed, in the deed, that her husband 


‘ Jeft heirs, and that she sells and warrants the premi- 


ses, for herself and them. Of her capacity to do so, 
we are not informed by her nor by the plaintiffs. 
Will it be contended that a community_of gains 
existed between her and her husband, that the land 
was acquired during her coverture and consequent- 


‘ly she had a right to one half of it, and her deed is 
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good therefore? But from whence is it concluded ppc = 
that the land was purchased during the coverture: we 9 www 
have not been favored with the date of its execution, P**¥°82’* bein 
In admitting this sale of one half of Lesassier’s tract J" % 4 
to Macarty I would not put my clients’ rights in 

much jeopardy, for it does not appear that the moie- 

ty of the widow embraced the premises in dispute. 

It is rather to be supposed that Macarty considered 

himself as the purchaser of one half of Lesassier’s 

tract, as he declares in his will that he owns eighty 

“arpens of land, in front, on the river Teche, in the 

Attakapas, and the parties have agreed, iu the state- 

ment of facts, that the plaintiffs are not entitled to re- — 

cover, unless they show a title to eighty arpens on 

the east side of the Teche; and all the testimony 

_ fixes Macarty, and the plaintiffs afterwards, on the 

west side, where he had his cattle farm. 


The plaintiffs first claim the land under the pre- 
‘scription of thirty years. 

In this respect, they cannot avail themselves of the 
possession of Liesassier ; as neither he nor his heirs 
are shown to have transferred their rights : but could 
they join Lesassier’s possession to their own, I am 
_ ready to prove that the defendants and those under 
whom they claim, have possessed the premises, from 
the date of the original grant, in’ 1777, to the present 
day. They are now, and were when the present suit 
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eric, was instituted, the actual possessors of the land. In 
wy~ order to establish this fact, I refer the court to the 
” —— statement, where it appears, under the hands of the 
' parties, that the defendants went into possession in 
1812, and the present suit was not instituted till the 
15th of October, 1815. Accordingly, their posses- 
sion was undisturbed during nearly four years: a 
sufficient time to cause them to be considered as /e- 
gal possessors. Civ. Code, 478, art. 22, 24. 

In the original grant, in 1777, the Spanish gover- 
nor certified that J.B. Hebert had been put in pos- 
session of the /ocus in quo, and the statement shows . 
the purchase of it by the defendants, from Hebert’s 
heirs. 

The actual possessor, when he proves that he has 
formerly been in possession, shall be presumed also 
to have been in possession, during the intermediate 
time, till the contrary be proven. Civ. Code, 484, 
art. 142, ) 

Some of the witnesses examined disprove the pos- 
session of the defendants, or those under whom they 
claim, since 1777. They declare that neither the 
plaintiffs, nor those under whom the claim, were ever 
actually possessed of the land, and that they always 
‘resided on the opposite side of the river, at the dis- 
tance of thirty-lour arpens, more than a mile, below 
a line drawn opposite to, and-in continuation of, ~ 
defendant’s lower line, 
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We Un Distsiet 
« One or two witnesses state that. Macarty inintt es trite 


the river to get fire-wood ; that he cut it two arpens ree 
Prevost’s heirt 


below the Jocus in quo. v8. 
Jounson & Agi 


If the defendants, or those under whom they claim, 
had possessed the land from the year 1777, the date” 
of the original grant, to the year 1815, that of the 
institution of the suit, a period of thirty-eight years, 





how can the plaintiffs recover it under the prescrip- - 
tion of thirty years (if they have shown it, which we | 
deny) of a spot of ground, on the opposite side of the 
river, upwards of a mile farther down ? | 
But, the plaintiffs contend that Macarty having 
made a settlenient, and said he owned eighty arpens 
in front, on each side of the bayou,. and it being 
sworn that such was the report in the neighbourhood, 
his possession of a small spot, on the west side of the 
bayou, was a constructive possession of the whole 





* Fae 


tract, now claimed under him. What an extraordi- 
“nary doctrine! Suppose that Macarty or Lesassier, 
‘ when they settled there, had declared that they j= 
owned the land, on both sides of the Teche, for ten "q 
miles, and the witnesses to-day should swear,:that 
they heard it said, that either ofsthese gentigmen, Qt. 
both of them, owned the land fr that distant, would 
the court extend their possession, so as.to deprive'a 
man of his land, holden under possession and grant, 
at the extreme end of the ten miles? Yetthis dogs 
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West'n District trine would so. extend it. Ivis out of all reason, at 
aw ~—soear with justice, and in opposition to the law. 


Srevosr’s heirs 


founson & at. 


The plaintiffs’ counsel has referred to the Treatise 
on Possession, to support this doctrine. The lw 


‘there laid down is intended for a very different case. 


Pothier says, “it is so with regard to him, who ac- 


‘ 
quires an estate, which the former possessor willing- 


ly abandons to him.” Suppose a title or not, in 
the former possessor, who before occupied the land, 
as he possessed it, it is not necessary that he who 
afterwards acquires it should enter on every part of 
it: the possession of a part sufficing. But it is ne- 
cessary, in such a case, that the possession of the 
whole should once have been in the former pos- 
sessor, without title: for he cannot transfer more than 
he possessed. In the present case, if the plaintiffs 
hold under Lesassier (which is denied) it is proved 
that he (if he be considered as the former possessor) 
riever possessed the ocus in quo. If Macarty be 
considered as such, it is proved that he never possess- 
ed it. But, the real, and only former possessor, was 
J. B. Hebert, with whose consent, or that of his re- 
presentatives, the plaintiffs never possessed it. 

But, it never was understood generally in the 
country that Macarty claimed eighty arpens, on both 
sides. 

It is true that the plaintiffs have introduced four 
Witnesses, who, all of them, state themsélves Macar- 
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~ gwear they never heard that he owned that quantity 
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ty’s intimate friends, and swear. that they heard him Act foriathige | 
and others say that he owned eighty arpens on each «= yw 
side: but three other, old and respectable witnesses, °"*”°5"* Hei" 


of land. 

Judice says he was present when Lesassier bought 
the land at Chicot-noir, and that he bought only thir, 
ty or forty arpens, on the west side, and, at the same 
time he sold to Macarty ; that he was a witness to 
the two sales, both of which were made by authentie 
acts, passed before Declouet. This witness was in- 
troduced by the plaintiffs, and he proves that .Lesas- 
sier’s deed to Macarty was an authentic one, and 
therefore not under private signature, and for land | 
on the west side of the bayou, only. 

Gonsoulin and Dugat say they always heard and - 
understood he owned and claimed eighty arpens 
on one side of the bayou only. It may not be ims 
proper to remind the court, that Gonsoulin was. the 


‘segular surveyor of the Attakapas, ,under the Span- 


ish government, and had a perfect knowledge of ied 
tracts, in.that district. 

The testimony of Berard can be of but little aval 
to the plaintiffs. It appears that this aged gentleman 
has not a very perfect recollection of the facts he nar- 
rates. His deposition was taken. twice, and the last 


time, he states positively the contrary of what he had 


declared the;first. 


Jouneon & Ale. 
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bata ie The plaintiffs’ counsel urges that four witnesseg 
“wy~ § deposing in ‘opposition to three, the former ought to 
eas Heir prevail. This, as a general rule, is cheerfully admitt- 
sip orniiae ed, but the contrary one must prevail, when the 
court seeks to ascertain the general belief and unders- } 
standing of a neighbourhood. But the matter does” 
not rest on parole evidence only. ’ 
Macarty, in his last will, declares that he has a tract 
of land of forty arpens of front, on'the bayou Teche, § ‘ 
at the place called Chicot-noir. What better proof 
could be produced? The vendor of the plaintiffs? 
ancestor, in his last will, which they have read in-evi- 
dence, declares he owns a tract of eighty-arpens on . 
the-Teche. Had he owned a front of one hundred 
and sixty, or of eighty on both sides, would he have 
expressed himself thus ? The contrary: appears in 
the next line of his will, where he speaks of a tract of 
eighty arpens, on both sides of the Vermillion, which 
he describes thus: “one of one hundred and sixty 
arpens of front, on the Vermillion, at the place called 
La Prairie Sorrel.” 
Let the court take these written declarations of 
Macarty, more certain than the floating, idle report. 
of the neighbourhood, join them to the testimony of 
Gonsoulin, the surveyor, and that of Judice and Du-. 
gat, and the conclusion is irresistible. 





The just title which the plaintiffs present. as a 
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basis of the prescription of ten years, is, the no 
act ‘executed by Lesassier’s widow, i mn 1804. With- 


in seven years and eight months. after its date, accor- Parvour's h heise 
Lewin Be ab, 


ding to the statement of facts, the defendants took ac- 

tual possession of the land int dispute. The plain- 
tiffs have-not shown that. they possessed under any 
other just title: for I have clearly demonstrated that 
there has been no proof of any deed from Lesassier 


-to Macarty, in 1780, for-a tract of eighty arpens on 
"both sides of the Teche—that the only certain testi- 


mony of the existence of a deed, Is that of J udices, 
who swears that he was a subscribing witness to one 
which was an authentic act, and for eighty arpens on 
the west side of the bayou only. Why is not this 


_ act produced? 


- But, suppose it had been proven that a deed had 
been made by V. Lesassier to J. B. Macarty, in 
1780, for the land on both sides of the bayou, there 
is no proof of the /ocus in quo ever having been in 
the possession of Macarty, his heirs, or the plaintiffs : 
on the contrary, I have shown that the defendants 
have been in possession of it since the year 1777; 
and according to law, are-now the actual possessors. 
Civ. Code, 434, art. 42. Even supposing that the 
plaintiffs have, with a just title, been in possession 
of a part of the land deeded to them,'still if the de- 
fendants, or those under whom they claim, have, a¢ 
the same time, and in good faith anda just title, pos- 


np 
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Westin District/ dessed the Jocus in quo, the’ plaintiffs’ possession 


September, 1820 


wyw § could never extend to the land of the defendants, 


Penvong> heirs. For 
b ] 


doanbex & au. 


itisa cleariprinciple in law and i in reason, that 
two persons, under opposite titles, cannot possess at 
the same time: and, even if they could, the court, 
would support the possession of him who had the’ 
best title. 

Here, the plaintiffs show no original title vlepasions 
The defendants show a complete Spanish title and 
actual possession under it, in 1777, a confirmation 
of their right by the commissioners of the United 
States, and actual possession at the time of the insti. 
tution of the present suit. 


The counsel urges that the court will presume a 
deed from J. B. Hebert, under whom we claim, to 
the plaintiffs, or those under whom they claim. 

The counsel argues as if it was in proof that the 


_ defendants land, :the Jocus in guo, had .been in the 


possession of the plaintiffs or those under whom they 
claim, for thirty years before the possession of the 
defendants commenced. In such a case, the autho. 
rities quoted might have some bearing. But it -has 
been proven, that no other person, except the de- 
fendants, or.those under whom they claim, ever had 
the possession, 

Without examining the cases cited, and to save 
time, I will make but one observation on'them. The 
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court will perceive from a.perusal of the authorities West’n District. | 


he 


of the plaintiffs, that they relate to cases m which the 


land is in the possession of, or has been possessed by’ Peavey ‘heir 


the party, which is not the fact here. Jouxsox ky 

Remarks have been made on the deed of Hebert’s 
heirs to the defendants, and it is intimated it ought to 
be viewed with-a suspicious eyé. 

It isin the usual form. The caution of the ven« 
dors to. avoid a'law suit is manifest. Honesty and 
good faith influenced them. ‘They are honest but — 
ignorant persons. They had understood the land 
was claimed by Macarty’s heirs, under a grant to 
him, and by purchase from their ancestors: this aps 
appears from the deed. When the defendants offers 
éd to purchase the land, they informed them that they 
Would gladly sell, but as they understood that Ma 
carty’s heirs claimed the land, and they had rio know- 
ledge of the nature of the claim, they would not con- 
vey; so as to render themselves answerable for any 
expenses attendant on a law suit: and if Macarty, as 
was said, had a deed. for the land from their father, 
they would not sell. The defendants proposed a 
conditional purchase, viz. that the payment of the 
price should be deferred, 'till the right of the vendors 
was established in a court of justice. Their offer 
was accepted. All this is gathered from the surface 
of the deed. 

. It is contended that a deed from J. Bs Hebert is to 
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West’n District. be presumed from a clause in the deed which pro. 


’ 


SS aA 


vides for its nullity, should any deed appear from He- 


: evens" s heirs bert for the land. 


Jounson & at. 


The good faith and honesty, which dictated this 
clause, stiow clearly that the vendors did not be- 


lieve that any such a deed was given. But, as they — 
were young, and there was a possibility of a deed © 


having been executed under the private signiture of 


‘their father, they provided for this possible case. 


Lastly, we have the definition ofa litigious right in 


our statute. . A right is said to be litigious, when 
there exists a-‘suit and contestation for the same.— 
Civ. Code; 368, art. 131: but this does not apply, 
when the, sale has been made to the possessor of 


the inheritance, subject to the litigious right, Id, 


art, 132. 
At the date of this deed, January 26, 1813, no 


‘suit existed :, the present one having been instituted 
on the 15th of October, 1815. But'the expressions 


of the code are not restrictive, but merely  enunci- 
ative. ~ 

If the code had nile no fatiace than the 130th 
article, which provides that he, against whom a litigis 
ous right has been transferred, may beget himself re- 
leased, by paying the real price of the transfer, the 
court might have determined that the term itigious 


Tight was enunciative. But, in the next article, the 
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legislature defines what is meant by a litigious right. West’n District. 
° . . . September , 1820. 
Should the doctrine contended for, in this caSe, be  Grw 


correct, there would be no security in purchasing Paeweer © — 
property, to which another man may have a claim Jouxsox G até 
although a bad one. The law with respect to litigi- 
ous rights, as relied upon, has no relation to cases. 
like the present, where a purchase of land is made.— 
It relates only to cases in which an uncertain right is 
in litigation, and where a small consideration is paid. 
Certainly, it never was, nor can it be ever contempla- 
ted, that because a person sets up an unfounded 
right to the land of A, and B purchases it, knowing 
that a claim is made thereto, B is the purchaser of 
a litigious right. The recognition of sucha princi- 
ple would avoid a considerable portion of the sales of 
land in this state. 
The statute expressly provides that, where a litigi- 
ous right is sold to the possessor of the land, subject 
to it, the vendee shall not be obliged to yield his.pur- 
chase. Civ. Code, 368, art. 132. In this case, sup- 


posing that the. right purchased was a litigious one, 


the defendants, who purchased it, were the posses- 
sors of the land, at the time, and, of course, under 
the positive presumption of our law, not liable to -be 
compelled to yield it. | 
To show that the defendants were the possessors, 
at the time of the purchase, it will suffice to refer 
VOL. IX, 22 
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_‘West’n Digiriet the court to the date of the deed, which is the 26th 


ember, 
wy~— of January, 1813, and to the statement of facts, 
Prevosr’s heirs | 


9 which shows that they had moved upon the land, in 
the beginning of 1812, and of course had been in 


possession almost thirteen months, a time sufficient- 


ly long to cause them to be considered the legal pos- — 


sessors. Civ. Code, 478, art. 23. 

Farther, admitting the defendants to have really 
purchased a litigious right, this circumstance could 
not avail the plaintiffs. For, they have not alleged 
it, and have not prayed, in any part of the petition, 
to be allowed any benefit from it. i 


_ Marrrn, J. delivered the opinion of the court. 
The plaintiffs rely on a possession of thirty years— 
a possession of ten years with a just title—the pre- 
sumption of the surrender of the title of the original 
grantee—and a right of being substituted to the right 
of the defendants, on a suggestion that they purchas- 
ed a litigious one. 


I. The plaintiffs cannot as themselves of Lesas- 
sier’s possession. There is not any /egal evidence 
of his having transferred any right of his. One of 
the plaintiffs’ witnesses, Judice, deposes that Macar- 
ty had an authentic title from Lesassier. None is 
produced, neither is there any legal evidence of the 
loss or destruction of such atitie, nor of its contents, 
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( 


The plaintiffs’ counsel urges that it was a private one, brie poe 
and was burnt in the conflagration of Macarty’s .w ~~ 
house, in 1794. The testimonial or procedure made P®#¥9s’s — 
by Macarty, after the conflagration, is an ex parte ee ae 
proceeding, but as it has been read without objec- 
tions, has been considered by the court. ‘The con 
flagration is thereby proved, but not a word is there 
said of the sale to Lesassier, nor of Lesassier’s to Ma- 
carty, nor of the original conveyances, though many 
papers of infinitely less importance are there detailed, 
with great minuteness, [In the petition presented 
by: Macarty to the intendant, in 1803, nine years af- , 
ter the conflagration, the sale from V. Lesassier to 
Macarty is spoken of asa private one, which was 
mislaid, extraviade, in a notary’s office, and the ori- 
ginal titles for the land, which Macarty says had been 
delivered to him by Lesassier, are said to have been 
destroyed in the conflagration of his house. Yet, the 
original title to the premises, the grant from the Span. 
ish government, does not appear ever to have been 
out of the possession of the grantee or his successors, 
and is annexed to the record. Neither is there any 
legal evidence that Lesassier ever possessed any land 
on the eastern side of the bayou, the side on which 
is the locus in quo, excep‘ the declaration of Boutte 
that Lesassier had told him he had sold to Macarty 
eighty arpens on each side of the bayou. Judice has 
sworn he was present when Lesassier purchased the 
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land of Chicot-noir, on the western side of bayou 
Teche. Delahoussaye, the Chevalier of that name, 
and Deblanc, have sworn to conversations, in which 
Athanase Hebert, the son of J. B. Hebert, the 
grantee of the Jocus in quo, told them the latter had 
given the /ocus in guo to Lesassier in exchange for a 
tract on the Vermillion—but these conversations are 
of a modern date, were posterior to the purchase of 
the defendants, Athanase Hebert is not shown to be 
either dead or absent, and no efforts have been made 
to procure his attendance in the district court. 

We conclude that although the declaration of Le- 
sassier to Boutte, now dead, which was made a great 
many years ago, at atime when it does not appear to 


_ have had any interest to misrepresent, might perhaps 


be received in a case of prescription and boundaries, 
yet, as in the present case, it is sworn by a witness 
that the sale of V. Lesassier to J. B. Macarty was a 
public one—and the private one spoken of by Ma. 
carty is said to have been mislaid by Macarty him- 
self, and by him alone, parole evidence cannot be re- 
ceived of the contents of that instrument. 

The possession of the locus in quo by Macarty is 
attempted to be established by showing that he had 


a stock farm on the opposite side of the bayou, and, 


cut wood, made a clearing, and planted corn on the 
other: that the general reputation and understanding 
of the neighbourhood was that he owned eighty ar- 
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side, and t id. West’n District, 
pens on each side, and that he was taxed, and paid piv nye 


the impositions accordingly. ee 
Prevost’s heirs 


1. The stock farm is sworn to have been on the v8. 
: : Jounson & Am 
western side, below, and at the distance of more than - 


a mile (34 arpens) from the lower line of the locus in 
quo, which lies on the opposite western side. 

It is shown that Macarty cut wood on the eastern 
side, opposite to the stock farm, and that his negroes 


One year, planted corn, in an unenciosed field, and 


that small logs were laid along the margin of the 
bayou to facilitate the passage across of the oxen 
which hauled the wood. The stock farm was kept 
from 5 to 6 years—that is to say from 1780 to 1786, 
and no a:tual occupation of any part of the whole 
tract claimed by Macarty appears to have been taken 
till 1809 or 1810, when the present plaintiffs made 
a settlement, on the western side of the bayou, oppo- 
site to the Jocus in quo. Is this such a possession in 
Macarty of the /ocus in guo as may be the basis of the 
prescription of thirty years ? 7 

It is contended that the establishment of the farm, 
on the western side, the cutting of wood, the clearing 
and cultivation of land on the eastern, were acts of 
ownership, exercised by Macarty, over a tract of 


_ eighty arpens on each side of the bayou, of which 


Macarty claimed the property, and the statement of 
facts shows, that if the plaintiffs are entitled to reco- 
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ver eighty arpens, on the eastern side, the locus in qua 
is included therein. 

It is true that the possession of an estate is taken 
by entering on any part of it, and there is not any nee, 
cessity of the party going into every part—but this 
is to be intended of a person taking possession of an: 
estate, which the former possessor is willing to aban- 
don to him. Fothier, Poss. et Pres. n. And if 
Macarty was proven to have purchased the tract of 
eighty arpens on each side of the bayou, which is . 
claimed, from a person who possessed it before the 
sale, and was willing to abandon it to him, these 
acts would afford abundant evidence of a taking pos« 
session of the whole tract. 

But it is different when a usurper enters, vi ef. 
armis, and drives away the possessor: he acquires 
possession inch by inch only, of the part of the es. 
tate, which he occupies. Pothier, loco citato.— 
Si cum magna vi ingressus est exercitus, eam tan-. 
tummodo partem quam intraverit, obtinet, ff L 1& 
de acq. poss. 

Is it otherwise as to the intruder who enters with« 
out force—or in an homely, but expressive term, 2 | 
squatter? When a person claims by possession 
alone, without showing any title, he must show an 
adverse possession by enclosures, and his claim will 


not extend beyond such enclosures. Nothing can 
exclude the right owner from his general possession, 
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"er operate in derogation of his right, but acts of own- 


ership, done by the intruder, which unequivocally 
shows a claim of title in opposition by an adversary 
to the rightful owner, and such as necessarily ex- 
cludes him from enjoying and participating in the 
advantages derived from the possession, Harris and 
M'Henry, 622. The possession of an integral. part 
of a whole, does not include that of the other parts. 
So, he who possesses only one half of an estate, sus- 
ceptible of division, will prescribe as to that half 
only. Tantum prescriptum quantum possessum.— 
La Porte, des Prescriptions, 48. 

Macarty’s possession, the extent of which is not 
shown, while it did not reach the lowest line of the 
locus in quo, and does not appear to be within a mile 
of that line, cannot be considered as the possession of 
the locus in quo, or any part of it. 

Neither is it very clear that the possession shown, is 
of such a nature as to be the basis of the prescription of 
30 years. Wood was cut, corn planted, all in a small 
unenclosed field, by Macarty’s negroes—according 
to a witness—another saw wood cut, a clearing, and 
negroes at work. It is not likely that the last wit- 
ness speaks of what is deposed by the first. In 
Grant vs. Wimburne, the supreme court of North 
Carolina held that fecding of hogs or cattle, building 
of hog-pens, cutting wood off the land, may be done 
go secretly that the neighbourhood may not take noe 
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West’n District. tj i H : 
u pits tloe is and . they should, such facts do not prove 
wv~ an adverse claim, as these are all acts of trespass. 


’s hei MAL 
sepia “8 Whereas, when <a settlement is made on the land, 


Jouxson & au. 


party openly continues in possession, such acts ad. 
mit of no other construction than this, that the 


possessor means to claim the land as his own. @ 


Hayw. 57. 
Neither do these alleged acts of ownership, clearly 
appear to have been exercised early enough to be evi- 


dence of a possession of thirty years. The state: . 
ment of facts shows the entry of the defendants in-the — 


early part of 1812. ‘These acts cannot therefore avail, 
unless they were exercised in the early part of 1782} 
The testimony is, that Macarty came on the land oft 
which Lesassier had an indigo farm, viz: on the 
western side of the bayou, in 1780 or 1781. The 


time at which he began to cut wood, at which his ne. - 


groes planted corn in the unenclosed field, &c. is not 
‘specified—though, perhaps, as it is sworn there was 
no wood on the eastern side, the want of that articlé 
must have been felt early, and the cutting of wood 
could not have been delayed long. 

Upon the whole, we are of opinion, admitting the 
alleged acts of ownership, shown to be of such a na- 
ture and of so early a date as to avail the plaintiffs, they 
are unavailable, on account of the place—that the oc- 
cupation of the particular spot on which they were ex- 


houses erected, fields cleared and cultivated, and the 
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ercised, cannot be considered as adverse to the rights West’n District, 
September, 1820. 


of J. B. Herbert, the owner of the docus in quo, dis- = Gr~w 

Prevost’s heirs 
v8. \ 

uNSON G AU. 


tant near amile. It did not exclude him from en- 
joying any of the advantages which he did or could J° 
derive, as possessor of the /ocus in quo. Prescription - 
takes place only when the owner neglects to claim, 
when he has it in his power sotodv. art. 3, 29, 1. 
The acts of Macarty were not such as Hebert could 

have successfully opposed. Surely, while Macarty 
"kept within a mile from the /oeus in quo, Hebert re- 
quired no legal proceeding on his part to protect his 
title. 

2. The general understanding and reputation iri 
the neighbourhood—the declarations of Declouet and 
Sorrel, that Macarty was the owner of eighty arpens 
in front on each side of the bayou, may perhaps be 
evidence of a title, but are surely not so of his pos- 
session. 

3. Evidence that Macarty was taxed for the pub- 
lic works and charges of the district, as owner of 
80 arpens of front on each side of the bayou, would 
prima facie establish his possession. Pothier, Poss. 
Pres. But this evidence must be /egal. Now, these 


taxes were not laid orally. We should presume, if 
the plaintiffs had not proved it, that there were writ. 
ten documents establishing them. Berard says lists 
were made containing the names of each planter 
. VOL. 1%, 23 | 
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charged, with the amount of the imposition of éach, 
Does it suffice to say, that under the Spanish govern: 
ment, the public papers in the archives of distant 
districts, were loosely kept and carelessly preserved, 
without evidence of the least inquiry or effort to pro. 
cure acopy of such lists? Ifso,.under the Ame. 
can government, which had lasted twelve years, at 


the inception of the suit, we know evidence of the as. 


sessment of taxes can be easily obtained. We, 


therefore, conclude, that while the literal evidence of 
the impositions is neither produced or accounted for, — 


parol proof cannot avail. 


But a written evidence is said to exist in De 
blanc’s certificate, obtained by Macarty, on his pe 
tition to the intendant. This certificate is torn and 
truncated, has ever been in Macarty’s possession, of : 
that of his successors, and. is produced by them. 


Se 


Admitting that we can discover from it, that Macar- : 
ty owned a quantity of land in the Attakapas, and : 


among others, the eighty arpens in front on each side 


of the bayou, now claimed, and that it appears by the — 


accounts of Duclosange, the treasurer, Depositaria, . 
of the district, that he has always, siempre, paid thie _ 
taxes, this certificate, given in 1803, while De & 
blanc, the commandant of the Attakapas, was at¢l. i 
dentally in New-Orleans, cannot be accepted as évle : 


dence, that as early as 1782, twenty-one years bee J 
fore, Macarty was imposed for the tract in question, 
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, PF te ; Wesi’n District, 
especially when it is in evidence, that Deblanc did not We Pa : sigh 


come to the Attakapas till 1796. We have here the 
eertificate of a certificate—admitting all this to be 
correct, as the document has not been excepted to, 
we are of opinion, that the word always, siempre, al- 
though general enough, is too indefinite, and insuf- 
ficient to show what must strictly and precisely be 
proven, an imposition for taxes as early as the begin- 
ning of the year 1782. 

Payment of taxes is spoken of by Decuir and 
other witnesses. Admitting that such payment was 
made, without taking a receipt, and therefore is sus- 
ceptible of being proven by parol, the precise time is 
not shown, Decuir says he paid, at divers times, 
at Macarty’s reques:—none of the other witnesses 
show any precise time of payment. 

We conclude, that the possession of the Joeus in 
guo by Macarty, if shown, is not traced so far back 
as the beginning of the year 1782—and that there- 
fore a possession 6f thirty years, before the beginning 
of the year 1812, is not proven. 


If. Madam Lesassier’s deed being of the 12th 
May, 1804, admitting it to be a just title, the pos- 
session under it had lasted about eight years only, 
when it was disturbed by the defendants’ entry, in 
1812. 


III, Strong presumptive evidence that the title 
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under which the defendants.claim, was surrendered 
is said to be discoverable in their deed. They pur. 
chased not the /and itself, but their vendor’s righe 
thereto—the price is the fourth part of the value of 
the land—it is not payable till the title be confirmed 
by a decree, or the heirs of Macarty’s claim be aban. 
doned—the deed is to be void if a deed from their 
vendor’s ancestor to Macarty makes its appear. 
ance—no payment of taxes is shown—no occupa- 
tion of the land appears from 1777 to 1812—there 
has been a silence of 36 years. 


1. A right or claim may fairly be the object ofa 


sale. Pothier, Vente, 550. 

2. We have no evidence of the value of the locus 
in quo at the time of the sale: but we are shown that 
the plaintiffs’ ancestor purchased the whole tract 
which they claim, on the 5th of June, 1809, for 
$20,000. This appears. by the deed of sale. The 
defendants purchased the /ocus in quo, containing the 
eighth part of the tract, for $3,560, Jan. 6, 1813, 
thirty-one months after. According to the price 
paid for the whole tract, the locus in quo being the 
eighth part of it, was worth $2,500, in 1809. Now, 
without any other evidence, we cannot presume 
fraud, or that it was purchased below its value, when 
about three years and a half after, $3,500 were given 
for it. | 

3, While, as the plaintiffs” counsel strenuously con- 
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he general understandin the nei - West’n District. _ 
tends, the ¢ d ding of neighbour provkenes 


hood was, that the locus in quo, the premises sold, www 
Prevosrt’s heirs 


made part of a tract owned by Macarty, we cannot oe , 
consider the precaution taken by the vendees, that Jo#™so™ © 4} 
the stipulated price, which appears to be the fair and 
full value of the land, should not be paid, till it ap- 
peared that those, who were to receive it, had power 
to transfer the land, ‘The vendors had a complete 
patent—it is annexed to the record. Their title, there- 
fore, was indisputable, unless a person appeared to. 
have gained it by possession, or they or their ancestors 
had done someact todefeatit, Yet. the plaintiffs claim- 
ed the land, under a deed from Macarty’s heirs. Ma- 
carty’sclaim was the only one to be guarded against: as 
it did not arise by possession, it must do so by title, 
This title could only be a deed from Hebert. Surely ni- 
mia precautio fraus; but it was not an extraordina- 
ry precaution to guard against the appearance in evi- 
dence of a deed from Hebert to Macarty, 

4. Hebert and his heirs had a complete patent, 
since the year 1777—it had been confirmed by the 
commissioners of the United States on the 27th of 
August, 1811. According to the statement, the 
defendants, who certainly did not claim the land un- 
der Macarty, as the plaintiffs, entered on it in 1812, 
and settled opposite the spot on the other side of the 
bayou, on which the plaintiffs had their settlement, 


undisturbed and unopposed by them. The pre- 
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sumption is strong, as they did not claim title, they . 
entered under the heirs of Hebert, whose title they 
purchased on the 26th of January, 1813, and remains 
ed undisturbed till the 15th of October, 1815.<4 
Now, if notwithstanding this, the absence of any evi. 
dence of any other actual occupation renders their ti, 
tle suspicious, may not equal suspicion be attached 
to the plaintiffs’ title, who never to this day, by 
themselves or their predecessors, had any actual oc; 
cupation?. After producing the original grant, pro- 
ving the descent of the estate to their vendors, their 
deed and the possession of the defendants, was there. 
any necessity that they should prove that those un- 
der whom they claim had been charged with the taxes 
of the district? 

We really see no reason to presume a surrender 
of title. Violent, indeed, must be the presumption, 
which would induce us to do so, against a possessor 


with a complete chain of titles. 





IV. The right purchased by the defendants is said 
to be a litigious one, although no suit was ever in- 


stituted for the recovery of the premises. 
In the case of Morgan vs. Livingston & al. 6 af 
Martin, the defendants resisted the plaintiff’s claim, 
on the ground that he had purchased’a /itigious right, 
having purchased from P. Bailly, a lot on the batture, 
which was at the time of the purchase, claimed by the 
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defendants, who wefe in possession of it. This court West’n District, 


decided the véndor’s was not alitigiousright. Yet, 
in few cases could it be more obvious, that the de- 
fendanits would not give up their possession without 
some legal struggle. We:cited no authority, being 
of opinion that the expressions of the statute were 
too plain to admit of a doubt. 

We are not left to ascertain the meaning of the ex- 
pression litigious right, by a reference either to the 
opinions of commentators or the decissions of courts. 
The law itself has expressly given us its meaning: . 
«< A right is said to be litigious whenever there exists 
a suit, arid. contestation on the same.” Code Civ. 
361, ert. 131. 

It seems that a suit brought does not alone suf- 
fice—that it is not enough that there should bea pe- 
tition, that a copy of it and a eitation should be 
served on the defendant it is necessary there should 
be an answer—perhaps any plea will not suffice. 
In the words of the statute, there must be a contes-_ 
tation. Now, if the advancement and progress of 
the suit to the contestation be essential, how can it 
be held that the inception of the suit is unnecessary ? 

If authorities be wanted on so plain a point, we re- 
fer the student to the commentary of Gregorio Lo- 
pez, on the Part. 3, 7, 13, who observes that it had 
been doubted whether the thing be litigious, before 
the service of the petition, and he concludes that it is 
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ects Dini not so—that it was not before the partida, and it has 
ww ~=—sintroduced no change. Febrero de escr. ch. 7,n. 9. 
Paxvost’s heirs Tt was soin Rome. Litigiosa res est de cujus 
Jounson & AL. om inii causa movetur inter possessorem et petito- 
rem, judiciaria conventione, vel principi precibus obla+ 

tis et judici insinuatis et per eum futuro reo cogni- 

tis. C. 8,37, 1. Auth. Litigiosa, Nov. 112, c. 1. 

The French text of our code civil is a literal copy 
of the art. 1700 of the code Napoleon, and in the 
case of Delaunai vs. Delanci, the court of appeals, in 
affirming the judgment of the tribunal of Rouen, 
observed that it was improper to confound a thing 
liable to litigation, with a litigious one. 11 Jur. Code 
Civil, 451. When the thing ceded is not contest. 
ed, and is not the subject of a suit, at the time of the 
cession, the thing is not litigious. 13 Jd. 49..13 
Pand. Fr. n. 119. 

We conclude, that, as there was no suit instituted 
in the present case, at the time the defendants pur- 
chased the right of Hebert’s heirs, they did not pur- 
chase a litigious one. 


at is, therefore, ordered, adjudged and decreed, 

that the judgment of the district court be annulled, 

* avoided and reversed, and that there be judgment for 
the defendants, with costs of suit in both courts. 


*,* There was no case determined in October of 
November. 











